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1. Executive summary
This research report aims to look at the issues faced by a person after they are surrendered to Lithuania
under a European Arrest Warrant (EAW), and to identify good and bad practices applied domestically.
Concurrent research was conducted in Lithuania, Poland, Romania, and Spain, and a comparative report
will be produced with a pan-European focus. The national research consisted of two main stages – deskbased research and case-file review of 20 cases of persons surrendered to Lithuania under the EAW.
Under Lithuanian law, EAWs for criminal prosecution are issued by the Prosecutor General’s Office,
based on a preliminary court ruling ordering pre-trial detention. EAWs for execution of a custodial
sentence are issued regional courts. Lithuanian law establishes that when issuing EAWs, authorities
must observe the principle of proportionality, and consider the gravity and scope of the crime, and the
personality of the requested person. When executing EAWs received from other States, the Lithuanian
procedure is visibly pre-trial detention-oriented.
There is little research and publications on the use of EAW in Lithuania. The available sources stressed
disproportionate use of EAWs for minor offences and the dubious practice of making persons cover their
own transportations costs following surrender, which is still prevalent to this day.
The case-file review revealed some recurring problems in the practice of issuing EAWs: issuing EAWs in
ill-prepared, evidence-lacking cases that fail to result in conviction, failing to exhaust other means of
ensuring the person’s participation in proceedings before resorting to EAWs, and issuing EAWs where
potential sentences do not warrant their use.
There is a very high likelihood that anyone surrendered to Lithuania for criminal prosecution will at least
initially be placed in pre-trial detention and be placed in a remand prison. Two out of Lithuania’s three
remand prisons suffer from poor material conditions and impoverished regime, leading national courts
to routinely find violations of rights of detainees held in them. There have already been several
instances where foreign States, like Denmark, Malta, and UK, refused to execute EAWs issued by
Lithuanian authorities. In at least two instances Lithuanian authorities have issued assurances that
surrendered persons, if detained, will be kept in the remand prison with the best material conditions, in
Kaunas.
However, an example good practice was observed as well, in which a person on embezzlement charges
was released on bail, and allowed to go back to his life and work in Russia, while dutifully returning to
Lithuania for court hearings.
EU Directives on procedural rights are mostly transposed to national law, however their implementation
in practices does face some issues, such as sub-par of interpretation and translation in criminal
proceedings, limited access to case file in the pre-trial investigation, information on right provided in a
difficult to understand manner, and poor quality of legal services provided by legal aid lawyers. Due to
the nature of EAW cases, surrendered persons are likely to have strong reliance on some procedural
rights, such as interpretation and translation, and legal aid. Accordingly their defence they may be
particularly hurt by these issues.
There is no system dedicated monitoring post-surrender treatment of persons, making identifying postsurrender cases very difficult. This also means that there is no system in place to ascertain whether
assurances issued by Lithuania to other States prior-surrender will be respected.

2 Introduction
The simplified system of surrender established by the European Arrest Warrant (EAW) Framework
Decision has been around for more than 14 years. While it has undoubtedly had success in preventing
the EU’s open borders from being exploited by those seeking to evade justice, the considerable period
of its application has highlighted problems in its operation as well. The most significant of these
problems relate to disproportionate use of EAWs, excessive and unjustified pre-trial detention, and
failure of issuing states adequately to protect human rights.
A lot of research and analysis has been done to understand how fundamental rights, including those
covered by the EU procedural rights directives, are implemented in criminal justice in Lithuania. Much of
it has been conducted by the Human Rights Monitoring Institute, including research on use of pre-trial
detention, right to interpretation and translation, right to information, and access to a lawyer and legal
aid in criminal proceedings.
However, no work has been done to put the above knowledge into the context of criminal proceedings
following execution of an EAW. With this research the Human Rights Monitoring Institute, in
cooperation with Fair Trials, seeks to fill that gap and to look at the particular issues faced by a person
after they are surrendered to Lithuania, and to identify good and bad practices applied domestically.
Methodology
This research project was developed as a response to the priorities identified by LEAP – an EU-wide
network of over 150 criminal justice experts from all 28 Member States – which include ensuring the fair
operation of the EAW and the effective implementation of the EU procedural rights directives.
Differences of approach between Member States on these issues have impacted negatively on the
operation of mutual recognition which has required the EU to take legislative and policy action in
response. The project aims to contribute to ensuring effective implementation of the EAW Framework
Decision and the EU procedural rights directive by identifying problem areas to be addressed and
examples of good practice to be promoted.
Concurrent research was conducted in four EU member states – Lithuania, Poland, Romania, and Spain –
ensuring a geographical spread. Each participating country will be producing national reports, and a
comparative report will be produced by Fair Trials, which will have a pan-European focus.
The national research consisted of two main stages:
1. Desk-based research, in which national law, prior research and other publications on the use of EAW,
fundamental rights in criminal proceedings, use of detention and detention conditions were examined.
2. Case-file review, in which completed cases of persons surrendered under EAWs were analysed,
allowing access to most pre-trial investigation and court documents of the case, and enabling
researchers to get an understanding of the full life of an EAW case. 20 cases completed between 2012
and 2017 were analysed in the case-file review.
Initially the Human Rights Monitoring Institute attempted to conduct monitoring of ongoing EAW cases,
however, as only 2 such cases were identified, case-file review was employed instead. The difficulties
concerning identifying ongoing EAW cases are is discussed further in section 7.

It is important to note that the number of analysed cases is limited, and therefore should not be
considered a precise representation of the scope of problems associated with the use of EAWs in
Lithuania. Nonetheless, the collected data illustrates general EAW-related trends and issues discussed in
this report.

3. Domestic Legal Framework
The EAW Framework Decision1 has been implemented into Lithuanian law by incorporating main EAWrelated provisions into two pre-existing pieces of legislation – the Criminal Code and the Code of
Criminal Procedure, and adopting one dedicated sub-statutory law.
The Lithuanian Criminal Code of the Republic contains a single article concerning the EAW, listing the
grounds for surrendering a person under an EAW and for mandatory and optional non-execution of an
EAW.2 It also covers the possible additional conditions for surrendering a person in cases of possible life
sentence or where a surrender of national or resident may be subject to that person later being
returned to serve the sentence in the executing State, as per the EAW Framework Decision.
The principal rules concerning the issue and execution of EAWs are contained in the Code of Criminal
Procedure of the Republic of Lithuania.3 The EAWs are issued by one of two authorities: if the EAW
concerns a person wanted for criminal prosecution, it is issued by the Prosecutor General’s Office, based
on a court’s preliminary order of pre-trial detention for the person. If the EAW is for execution of a
custodial sentence, it is issued by a regional court. Initially, the latter type of EAWs were issued by the
Ministry of Justice, but this this was changed in 2013,4 as doubts were raised by national and foreign
experts on whether the Minsitry of Justice could be considered a “judicial authority” in the sense of the
EAW Framework Decision.5
In 2016 the Court of Justice of the EU considered a request for a preliminary ruling raising this very
question from Amsterdam District Court, concerning an EAW issued in 2013 by the Lithuanian Ministry
of Justice before the amendment discussed above had entered into force. The Court found that an organ
of the executive, such as the Ministry of Justice, cannot designated as an ‘issuing judicial authority’,
within the meaning of the EAW Framework Decision.6
The Code of Criminal Procedure also establishes that the principle of proportionality must be observed
when issuing an EAW, even though it does not go into much detail about it: when issuing an EAW the
Prosecutor general’s Officer of the regional court must “assess whether the person’s surrender under
the European Arrest warrant meets the principles of proportionality and procedural economy,
considering the gravity and scope of the crime, and the personality of suspected, accused or convicted
person.”7
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Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), as amended.
2
Baudžiamasis kodeksas (Criminal Code), No. VIII-1968, 26 September 2000, as amended, art. 91, available at:
https://www.e-tar.lt/portal/lt/legalAct/TAR.2B866DFF7D43/ZpNMZQSaRN
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Baudžiamojo proceso kodeksas (Code of Criminal Procedure), No. IX-785, 14 March 2002, as amended, articles
171, 691-77, available at: https://www.e-tar.lt/portal/lt/legalAct/TAR.EC588C321777/RKDzuhQANj
4
Baudžiamojo proceso kodekso 66, 67, 691, 71-1, 73, 365-1 straipsnių ir Kodekso priedo pakeitimo ir papildymo
įstatymas (Law Amending Articles 66, 67, 691, 71-1, 73, 365-1 and the Annex to the Code of Criminal Procedure),
No. XII-346, 30 May 2013, available at: https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.450200
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Explanatory notes on bills No. XIP-4635, XIP-4636, 2 July 2012, available at: https://eseimas.lrs.lt/portal/legalAct/lt/TAK/TAIS.429226?jfwid=-11gea3v28b
6
The Court of Justice of the European Union, judgment of 10 November 2016, Kovalkovas, case C-477/16.
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Code of Criminal Procedure, art. 691(3)

Where executing EAWs received from other States, the provisions in the Code of Criminal Procedure are
visibly pre-trial detention-oriented. This starts with the very definition of EAW provided in the Code of
Criminal Procedure, in which its purpose is described to “place into pre-trial detention and surrender”8 a
person, rather than “arrest and surrender”, as per the EAW Framework Decision.9
Other provisions also point toward the Code of Criminal Procedure assuming use of pre-trial detention
when executing an EAW, as some obligations towards persons requested in EAW cases are tied directly
to them being placed in pre-trial detention. The 60 day term to make a final decision on the execution of
an EAW is determined from the person being placed in pre-trial detention rather than arrested.10 The
obligation to inform the requested person that they have the right to request a lawyer in the issuing
Member State is also to be fulfilled after a person is placed in pre-trial detention.11
Finally, being wanted under an EAW is sufficient grounds, by itself, to place a person in pre-trial
detention.12 Typically, when ordering pre-trial detention, a risk of flight or absconding, of further
offences, or of tampering with evidence or otherwise hindering the proceedings, must be established for
pre-trial detention to be ordered. This is not required when a person is sough under an EAW.
More detailed instruction for issuing EAWs and the EAW form are laid out in a dedicated sub-statutory
law, the Rules for Issuing the European Arrest Warrant and Receiving Persons under the European
Arrest Warrant (Rules on EAW).13 The Rules on EAW, among other specifications, list conditions for
issuing an EAW for criminal prosecution. A couple of these conditions impose additional restrictions on
issuing EAWs, and can be seen as expanding on principle of proportionality.
First, the Rules on EAW specify that EAWs cannot be issued for minor crimes, i.e. crimes punishable by a
maximum custodial sentence of 3 years, unless the crime caused major property damage.14 Major
property damage is considered damage in excess of 5 700 EUR.15 Second, other means of ensuring the
person’s participation in the proceedings or trying the case in the person’s absence must be exhausted
first.16
No additional restrictions on issuing EAWs for the purposes of executing a custodial sentence are
provided in the Rules on EAW.
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Ibid., art. 171
Under Lithuanian law “pre-trial detention” refers to a longer term detention before conviction, lasting weeks,
months and sometimes years, as opposed to a short-term custody of a person, which is allowed up to 48 hours
under art. 140 of the Code of Criminal Procedure.
10
Code of Criminal Procedure, art. 711(3)
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Ibid., art. 711(10)
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Ibid., art. 122.
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Europos arešto orderio išdavimo ir asmens perėmimo pagal Europos arešto orderį taisyklės (Rules for Issuing the
European Arrest Warrant and Receiving Persons under the European Arrest Warrant), Minister of Justice and
Prosecutor General’s joint order No. 1R-195/I-114, 26 August 2004, as amended, available at: https://www.etar.lt/portal/lt/legalAct/TAR.7729FF220686/vtycEWqSKt
14
Rules for Issuing the European Arrest Warrant and Receiving Persons under the European Arrest Warrant, point
4.1
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Criminal Code, art. 212(1)
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Rules for Issuing the European Arrest Warrant and Receiving Persons under the European Arrest Warrant, point
4.4
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4. The practice of issuing an EAW
The use EAWs in Lithuania has received little academic or practical research, as well as commentary in
the form of articles and similar publications from practitioners. However, the limited resources available
raise some questions and problems concerning the practice of issuing EAWs in Lithuania.
In 2007, relatively early after starting to use the EAW system, Lithuanian institutions received criticism
from one of the leading national experts on criminal procedure for using EAWs in a disproportionate
manner, for minor offenses, such as disturbing the public peace or small-scale theft.17 Such practice lead
to a situation where only around a third of persons surrendered under EAWs received custodial
sentences. In one instance two suspects only received fines of approx. 100 and 150 EUR, where the
costs for transporting them to Lithuania from Spain were well over 2000 EUR.
Another point of criticism concerned the courts’ case-law, under which the costs for transporting a
person from the executing State to Lithuania had to be covered by the surrendered person. This
practice, the author argued, both violated the principle that the State must bear the costs associated
with keeping a person in custody and opened up the possibility for the prosecution to apply illicit
pressure on the suspect, by demanding a confession in exchange for a promise not to seek
transportation costs.
Concerns about disproportional use of EAWs were addressed in 2009, when an amendment to the Rules
on EAW was introduced, limiting the use of EAW in minor crimes cases.18 Further amendments directly
stating that the principle of proportionality must be observed when issuing EAWs were introduced in
2013 both to the aforementioned Rules on EAW and the Code of Criminal Procedure.19
These amendments seem to have had some positive effect. A fairly recent overview of the principle of
proportionality application in criminal proceedings concluded that the case-law of Lithuanian courts
recognizes that the principle of proportionality must be applied than issuing EAWs.20 However, the
principle of proportionality is not always observed in practice when issuing EAWs for criminal
prosecution, as the case-file review demonstrated. It was also stressed in the same overview, on the
other hand, that no test of proportionality is applied when Lithuanian courts are executing an EAW
issued by another State.
The practice of having the surrendered person cover their transportation costs from the State executing
the EAW to Lithuania is still prevalent today, although it has been modified. Under the Supreme Court of
17

Gintaras Švedas, „Kai kurios asmens perdavimo pagal Europos arešto orderį baudžiamajam persekiojimui
teorinės ir praktinės problemos“, 5 October 2007, „Teisė“ 2008 66 (1), available at:
http://www.zurnalai.vu.lt/files/journals/5/articles/371/public/62-74.pdf
18
Minister of Justice and Prosecutor General’s joint order No. 1R-312/I-140, 7 October 2009, available at:
https://www.e-tar.lt/portal/lt/legalAct/TAR.590E344C079B
19
Minister of Justice and Prosecutor General’s joint order No. 1R-313/I-331, 27 December 2013, available at:
https://www.e-tar.lt/portal/lt/legalAct/588b5ee07d3e11e390d3a9e74c4ac9d0
Baudžiamojo proceso kodekso 66, 67, 691, 71-1, 73, 365-1 straipsnių ir Kodekso priedo pakeitimo ir papildymo
įstatymas (Law Amending Articles 66, 67, 691, 71-1, 73, 365-1 and the Annex to the Code of Criminal Procedure),
No. XII-346, 30 May 2013, available at: https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.450200
20
Justina Dešriūtė, Ernestas Rimšelis, “Europos arešto orderio proporcingumo testas baudžiamajame procese”,
Teisės apžvalga, No. 2 (14), 2016, p. 411-435, available online at:
https://ejournals.vdu.lt/index.php/LawReview/article/download/1255/1143

Lithuania case-law, the costs related to transporting the suspected person from a foreign State to
Lithuania for the purpose of criminal prosecution must be covered by that person if there is evidence
proving that the person absconded after committing the offence.21
When determining this the court will factor in whether the person moved abroad before knowing that a
criminal investigation was started, whether they were considered a suspect at that time, and whether
by moving they violated conditions of restrictive measures, if any, imposed on them. If the person
moved abroad for other reasons, such as employment, with no intention to abscond from possible
prosecution, the costs will not be awarded.
Case-file review results
The case-file review results indicate that problems in the practice of issuing EAWs are still fairly
common. These mostly concern one or other aspect of observing the principle of proportionality.
One recurring problem discovered in the course of case-file review was issuing of EAWs in ill-prepared
cases. In at least 4 of such cases it was fairly evident from the available documents that there is a lack of
evidence against the suspected persons, and a strong case against them cannot be built. Unsurprisingly,
they all failed to reach a conviction.
A good illustration of such a situation is a case in 2012 concerning a businessman, who was charged with
selling a car that had liens placed on it, and failing to observe a court order not to sell it.22 The case
documents indicated that it was fairly obvious from the initial stages of the investigation that there was
no criminal conduct in his actions, and any misconduct was of civil law nature. That did not, however,
stop the prosecutor's office from issuing an EAW at a later stage, and the case from reaching the court.
When questioned the businessman admitted to both charges, though the evidence he gave indicates
that he did not really understand the nature of the charges against him, and acknowledged selling the
car while not believing to have confessed to any criminal activities. His evidence in the case hints that he
did not really understand that he is under investigation, having waived his right to a lawyer.
After questioning he was released under written obligation not to depart. He, however, moved abroad
and started working for a company conducting its activities in Russia and Belarus. He was not aware that
he was sought after by the police and only learned that from his wife, and then hired a lawyer via email.
An EAW was issued for him and he was arrested when crossing the Latvian border and surrendered to
Lithuania, where he was placed in pre-trial detention. He spent 2 months in remand prison, until the
court finally acquitted him of all charges.
In another case in 2015, an EAW was issued and the person surrender to be prosecuted for offences
concerning illegal financial operations.23 The person was initially held in pre-trial detention, but was
released after 2 months with a written obligation not to depart from his residence, which is often an
indication that the pre-trial investigation is not going well. One and a half month later the investigation
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Supreme Court of Lithuania, case no. 2K-321/2013, 2 July 2013
Vilnius Regional Court, case no. 1-38-648/2013, 14 January 2013
23
Kaunas Regional Court, case no. 1A-400-634/2017, 29 June 2017
22

was terminated. Failure of the case to even reach court is a blatant display of disproportionate use of
the EAW in this instance.
Another fairly common problem is not following the requirement of exhausting other means of ensuring
the person’s participation in the proceedings before issuing an EAW, as required by the Rules on EAW.24
In at least 4 such reviewed cases, between 2015 and 2016, Lithuanian nationals, who were later
surrendered to Lithuania, had moved abroad seeking work, specifically in Denmark, Germany, and in 2
instances in the United Kingdom. The persons in these cases gained legal employment with no attempt
to hide from Lithuanian authorities or conceal their presence in the country. However, the Lithuanian
authorities, having learned of the suspects’ presence abroad, usually from their relatives, made no
attempt to contact these suspects through their employers, and simply issued EAWs instead.
In one case, in 2011, the police had the exact address of a suspect, a Lithuanian national, who had
moved to reside legally in the United Kingdom. Nonetheless the police made a formal decision that they
were unable to serve the suspect with a notification. Instead, they asked for and the Prosecutor
General’s Office issued an EAW. The suspect was not surrendered in this case however, instead she was
arrested in Lithuania and placed in pre-trial detention when she returned for a home visit, unaware of
the EAW against her. She was released from detention 8 days later, and acquitted of all charges when
the case reached the court 2 years later.25
Examples of issuing EAWs where potential sentences do not warrant their use were also discovered. In
one case in 2015, a Lithuanian national who was legally employed in Denmark was surrendered to
Lithuania on attempted robbery charges, i.e. attempt to forcefully grab a purse. Even though the person
in question did not resist the EAW and agreed to being surrendered, he ended up spending 2 months in
detention in Denmark and a further 4 months in Lithuania, until the end of his trial, where he was found
guilty not of attempted robbery, but of disturbing the public peace.26 That is a minor offence, punishable
by community service, fine, or up to 2 years in prison (he received 8 months). According to the Rules on
EAW, the EAW should not have been issued in the first place.
In another case in 2016, a Lithuanian national was surrendered from the United Kingdom to be
prosecuted for a small-scale theft, i.e. a mobile phone and bottle of perfume. The person spent almost 2
months in detention in the United Kingdom, awaiting surrender, and another one and a half month in
Lithuania. After the trial, he ended up receiving a sentence of 3 months 8 days, that, conveniently, being
the exact number of days he spent in pre-trial detention.27
Finally, in one case from 2016, a Lithuanian national, surrendered from Germany, was ordered to pay
the 1836 euros of his transportation expenses by the court.28 The costs were awarded despite the fact
that the person moved to Germany for employment rather than to abscond, and he was unaware of the
criminal investigation. Such decision contravenes the requirements for awarding EAW transportation
costs established by the case-law of the Supreme Court of Lithuania, as discussed in Section 3.

24
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Kaunas Regional Court, case no. 1-63-478/2013, 3 May 2013
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Vilnius Regional Court, case no. 1A-245-843/2016, 14 March 2016
27
Kaunas District Court, case no. 1-128-246/2017, 17 May 2017
28
Kaunas District Court, case no. 1-270-573/2017, 16 January 2016
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All of these examples show that while the problems that surfaced at the initial stages of the EAW
application, concerning both disproportionate use of the measure and financial burden on persons
surrendered, might not be as prevalent today, they have not gone away entirely.

5. Detention in Lithuania
The EAW for the purposes of conducting a criminal prosecution in Lithuania is issued by the Prosecutor
General’s Office, based on a court’s preliminary ruling to order pre-trial detention.29 Once the person is
surrendered to Lithuanian authorities, he must be brought before the same court within 48 hours to
decide whether to uphold pre-trial detention and set a specific detention term, order an alternative
restrictive measure (such as financial bail, house arrest, electronic monitoring etc.), or to release the
person without any restrictions.30
There is an overwhelming likelihood that pre-trial detention will be ordered if it is requested by
prosecution. While the overall number of persons placed in pre-trial detention in the period of last 5
years, 2013-2017, has gone down significantly, the courts have granted approximately 95 percent of all
prosecution requests for pre-trial detention.31 Measures such as financial bail or house arrest, offering a
greater degree restriction that could be considered a real alternative for pre-trial detention, as opposed
to “light” measures, such as travel bans or police supervision, are used far less frequently.
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The courts order pre-trial detention most frequently on the grounds of the suspect being a flight-risk.32
When establishing this risk, courts consider factors such as lack of fixed residence in Lithuania and
social-ties abroad as proof of this risk. This makes persons surrendered under an EAW very likely to be
considered a flight-risk, and accordingly be placed in pre-trial detention for the entirety or most of the
pre-trial investigation and during the trial.
29

Code of Criminal Procedure, art. 691(1)
Ibid., art. 123, 140
31
Information obtained via FOI requests to the National Courts’ Administration by HRMI, 2014-2018
32
“The practice of pre-trial detention in Lithuania”, HRMI, 2015, p. 31-33, available at:
http://www.hrmi.lt/uploaded/TYRIMAI/Pre-Trial%20Detention%20in%20Lithuania%20-%202015.pdf
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If a person is surrendered under an EAW issued for the purposes of executing a custodial sentence, they
will typically still initially be placed in a remand prison, i.e. a prison primarily intended to hold pre-trial
detainees, before being allocated to a specific institution to serve their sentence. Thus, either way, a
person surrendered under an EAW is likely to spend some time in one of three main Lithuanian remandprisons – in Kaunas, Šiauliai, or the Lukiškės remand prison in Vilnius.33
Detainees in remand prisons are moved to cells where they are kept for the majority of the duration of
their detention. The detainee allocation to cells is carried out under set rules of what type of detainees
must be kept separately: males and females, juveniles and adults, pre-trial detainees and prisoners
serving sentences, also detainees who have served a prison sentence in the past are placed separately
from detainees who have not.34
Conditions in pre-trial detention
Two of the remand prisons in Lithuania, Šiauliai and Lukiškės, have a reputation for poor material
conditions. In 2009 the European Committee for the Prevention of Torture and Inhuman and Degrading
Treatment or Punishment (CPT) reported poor material conditions and lack of activities for detainees in
Lukiškės remand prison. The CPT concluded that the cumulative effect of these problems could be in
some instances considered inhuman and degrading.35
Some renovations and progress on living conditions has been made since that time in Lukiškės.
However, in their report covering the visit in 2016 the CPT still noted material conditions and related
problems, such as dilapidation, lack of adequate ventilation and access to daylight, as well as
overcrowding in parts of the institution.36
National courts consistently and regularly find violations of detainees’ rights because of the conditions
they face in Lukiškės. The most frequent violation is related to overcrowding and lack of space in
detention cells, where detainees are allowed less than the minimum allowed 3.6 m2 per person.37 Courts
also find violations concerning unhygienic conditions38 and lack of privacy while using toilet in the cell.39
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There is also one specialised institution in Kaunas, which functions both as a remand and regular prison for
juveniles.
34
Suėmimo vykdymo įstatymas (Law on the Execution of Pre-trial Detention), No. X-1660, came into force 1 April
2009 (as amended), Article 10, available at: https://www.etar.lt/portal/lt/legalAct/TAR.11A8B08A7405/hOqkUhOhFI
35
CPT report on Lithuania, 2009, page 23, available at: https://rm.coe.int/1680697335
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CPT report on Lithuania, 2018, page 27, available at: https://rm.coe.int/pdf/16807843ca
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E.g., Supreme Administrative Court of Lithuania decision No. A-1827-442/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-352-756/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-1480-520/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-777-520/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-2108-415/2018, 21.03.2018.
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E. g., Supreme Administrative Court of Lithuania decision No. A-490-525/2016, 24.02.2016;
Supreme Administrative Court of Lithuania decision No. A-2566-442/2016, 22.02.2016.
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E. g., Supreme Administrative Court of Lithuania decision No. A-1827-442/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-888-858/2018, 28.03.2018;
Supreme Administrative Court of Lithuania decision No. A-777-520/2018, 28.03.2018.

Similarly to Lukiškės, Šiauliai remand prison is also criticised for poor material conditions and
overcrowding. In its 2014 report the CPT found that all of the facilities at Šiauliai remand prison were
“old and rundown”, and the prison was facing a serious overcrowding problem – officially the prison can
hold up to 435 inmates, but in 2012, at the time of CPT’s visit, 619 inmates were kept there, 142% of the
prison’s official capacity.40
Conditions in Šiauliai remand prison received public attention in 2014, after it was visited by the
President of the Republic of Lithuania. After her visit the President has been quoted as saying: “The
conditions in which [detainees] have to spend entire months undermine their human dignity.”41
Overcrowding in Šiauliai has receded in the past several year: there were on average 387 detainees in
2016,42 and 382 in 2017.43 Thus, the prison was operating at approx. 90% its official capacity. However,
situations of overcrowding still occur frequently and such violations are regularly established by the
courts.44 Similarly to Lukiškės, violations in Šiauliai remand prison concerning lack of privacy45 and
unhygienic conditions in cells are also commonly established by the courts.46
Kaunas remand prison, being the most newly reconstructed and reopened in 2004,47 has the best
material conditions out of the three adult remand prisons in Lithuania. It is also in the best situation
where occupancy rates are concerned: it can officially hold up to 336 inmates,48 and the average
number of detainees has been slowly, but steadily decreasing – 285 in 2015 (85%), 243 in 2016 (72%),
and 237 in 2017 (71%).49
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Accordingly, the courts find significantly less violations of detainees’ rights in Kaunas remand prison.
Some violations are established occasionally, these mostly concern separate instances of lack of space
and overcrowding in individual cells.50
However, all three remand prisons share one major issue – an impoverished regime for pre-trial
detainees with almost a complete lack of out-of-cell activities. Detainees in Lukiškės,51 Kaunas52 and
Šiauliai53 remand prisons spend up to 22-23 hours locked in their cells, with the daily one-hour walk
outside being the only out-of-cell activity.
Refusals to execute EAWs
Given the material conditions and regime problems described above, it is unsurprising that there have
been instances there other States refused to execute EAWs issued by Lithuania, citing risk of detention
related violations as the reason.
In early 2013 the High Court of Justice in Belfast refused to surrender a man, Liam Campbell, who would
have faced weapon smuggling charges in Lithuania.54 The Court found that extraditing Mr Campbell to
Lithuania would expose him to a real risk of inhuman and degrading treatment, due to overcrowding
and unsanitary conditions in Lukiškės remand prison.
Soon after, in March 2013, in another case, the Lithuanian Ministry of Justice issued an assurance that
“all detainees surrendered from the United Kingdom will be held in Kaunas remand prison during the
entire period of pre-trial investigation and case hearing in the court.”55 A move which both raised
questions about discriminatory treatment of “domestic” detainees, and could be seen as a tacit
acknowledgment that conditions in at least 2 Lithuanian remand prisons violate human rights.
While this assurance lead to persons being surrendered to Lithuania from the United Kingdom once
more, extradition was refused from other states. In August 2014 Denmark refused to execute an EAW
for a Danish citizen wanted in Lithuania on rape charges.56 In July 2017 the Constitutional Court of Malta
ruled that extraditing a Maltese national to Lithuania, where he would face fraud charges, would breach
his fundamental rights.57 In both cases prison conditions in violation of human rights requirements were
cited as the chief reason for refusal.
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In May 2016, following the Court of Justice of the EU decision in the Aranyosi and Căldăraru cases,58 the
Ministry of Justice revoked the 2013 assurance that persons surrendered from the United Kingdom will
be kept in Kaunas remand prison.59 In addition to the developments in the Court of Justice case-law, the
decrease of the numbers of detainees in Lithuania between 2013 and 2016, and accordingly reduced risk
of overcrowding, were also cited as a reason for revoking the assurance.
In early 2018, in another case concerning a Lithuanian national residing in the United Kingdom and
wanted under an EAW a similar assurance was again issued. In this instance the assurance was issued by
the Prosecutor General’s Office.60 However, unlike the previous assurance, this one was issued
specifically for the one suspect in question, and stated that if surrendered and placed in detention, he
will be held in Kaunas remand prison for the duration of the pre-trial investigation. This again can be
seen as recognition by the national authorities that the risk of human rights violations in 2 of the three
adult remand prisons in Lithuania is very real.
Case-file review results and good practices
In all of the cases analysed during the case-file review, persons surrendered under the EAW were, at
least initially, placed in pre-trial detention pending trial. The briefest detention lasted for 8 days, the
person was then released from pre-trial detention by prosecutor’s decision (and later acquitted in
court). The longest detention of a person following surrender lasted almost 2 and a half years, before
the person was sentenced by the court.
The average length of pre-trial detention in analysed cases, before provisional release or court decision,
was approx. 6 months (median – 5 months). The average length of detention before trial was approx. 3
months (median – 2.5 months). Out of the 20 cases reviewed, provisional release from detention was
ordered a total of 4 times: 3 times during the pre-trial investigation, and once when the case was being
considered by the court. These results indicated that there is a good chance that the person will spend
all of the period from their surrender to the court decision, in pre-trial detention.
However, there are good practices as well. One example is a case monitored in 2017, in the course of
research for this report. The case concerns a Belarussian businessman charged with embezzlement in
Lithuania. While his family lived in Lithuania, he himself worked and spent most of his time in Russia,
and only returned to Lithuania occasionally for relatively brief periods of time.
Lithuanian authorities issued an EAW for him, and he was arrested in Estonia. However, after he was
surrendered to Lithuania, instead of being placed in pre-trial detention, he was allowed to stay in his
daughter’s apartment under house arrest, for the duration of the pre-trial investigation. He did not
violate the conditions of the house arrest, however, this measure was still problematic, both because it
precluded him from going back to his home in Russia and working, and because the term of his visa was
running out.
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Once the trial started, the defence asked for bail, so the accused could go back to his life and work in
Russia, undertaking to return to Lithuania for the court hearings. The prosecutor, in a show of trust, did
not protest that, and a financial bail was set.
This worked out smoothly with the accused dutifully returning to court hearings every several weeks,
and the proceedings going ahead as scheduled and without additional delays. This example shows that
despite the tendencies of using detention, arrangements that do not impose overwhelming restrictions
on the person and still allow the proceedings to continue without hindrance are possible in EAW cases,
and do happen in practice.

6. Procedural rights in Lithuania
Lithuania does not suffer from major deficiencies in the right to a fair trial which could be said to render
the trials generally unfair. Indeed, over the last 6 years only a single European Court Human Rights
judgment found that Lithuania has violated the right to a fair trial in criminal proceedings, by failing to
duly notify a defendant about a hearing held before an appellate court.61 Nonetheless, some particular
problems with suspects’ and defendants’ rights do exist, including in areas covered by EU procedural
rights directive.
EU procedural rights directives
Lithuania has formally transposed the first three EU procedural rights directives – on the right to
interpretation and translation,62 on the right to information,63 and on the right to access a lawyer64 in
criminal proceedings. The three later directives – on presumption of innocence,65 on procedural
safeguards for children,66 and on legal aid67 – have not yet been formally transposed. It is worth noting
that at the time of this drafting report, the transposition term, 1 April 2018, for the Directive on
presumption of innocence has already run out.
Even though the first three EU procedural rights directives have been formally transposed, there are
certain problems in practice when implementing the rights covered by each respective Directive.
Where interpretation and translation in criminal proceedings are concerned, the major issue is quality of
these services. Lithuania has no official register for qualified interpreters and translators, and the Code
of Criminal Procedure is somewhat lax on who can be an interpreter or translator in criminal
proceedings: “[a]n interpreter (translator) is a person who knows the languages needed for
interpretation (translation) or understands sign language [...]”68
When implementing the Directive on right to interpretation and translation, no register of qualified
interpreters and translators was established, and no other means to attest and oversee the qualification
of these service providers were implemented. Unsurprisingly, issues with quality of interpretation and
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translation in the proceedings are common.69 This is especially true when interpretation and translation
is required for rarer languages, not often spoken in Lithuania.
Most of provisions from the Directive on right to information have been transposed to Lithuanian law.
However, there are issues with how these provisions are applied in practice. An essential part of the
Directive is the letter of rights – a written list and description of suspects’ and accused rights, which
must be served to every suspect or accused on arrest. Lithuanian law expands this obligation – the letter
of rights has to be served to every suspect, not just arrested ones. However, there are problems with
the letter itself. It uses complex and legal language to describe suspect’s rights, making it difficult to
understand to anyone without a legal background.70 This is in contravention of the Directive
requirement for the letter to be drafted in “simple and accessible language”.71
Another issue is access to case-file during the pre-trial investigation. The Code of Criminal Procedure
establishes the defence right to access the case-file in the course of the pre-trial investigation, but also
gives broad powers to the prosecutor to restrict this right: access can be refused if “the prosecutor
believes that such access could hinder the success of the investigation.”72 This ground is reportedly
abused, with restriction of access becoming the rule rather than the exception it was intended to be.73
The right to access a lawyer from the moment of “apprehension or first interrogation” is enshrined in
Lithuania’s Constitution.74 However, due to this wording disagreements would arise in practice whether
this encompasses a right of arrested person to privately meet a lawyer before the first investigation.75
This has been cleared up with the transposition of the Directive on the right to access a lawyer,
specifically the provision that establishes the access to a lawyer encompasses access before the
suspected person is questioned.76 Also, as a constitutional right, the right to access a lawyer cannot be
restricted under the Code of Criminal Procedure, unlike under the Directive. Thus, in this instance
Lithuanian law offers a wider protection of this right than the Directive.
However, in practice more than a half of suspects waive their right to a lawyer during the first
questioning.77 Practitioners attribute this to suspected persons not being aware of the gravity of their
situation, believing that the process will go by quicker without involving a lawyer, and worrying that they
will be unable to afford a lawyer. Some criminal defence lawyers also express concerns that pressure
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exerted by investigating officers may also contribute to persons deciding to waive their right to a
lawyer.78
Lithuania has considerable state-funded legal aid coverage, with legal aid being offered to persons who
are below a government-set income and property line, and on an extensive list of mandatory grounds,
such as the suspect being a minor, suffering from physical or psychological disabilities, unable to speak
Lithuanian, being held in pre-trial detention and other.79
However, the quality of the services provided by legal aid lawyers is a major problem. They are often
criticised for providing significantly poorer service than their hired counterparts, and taking a very
passive role during the proceedings, often playing the role of a “token” lawyer, which in turn offers little
help or in some instances is even detrimental to the position of the defendant.80 There is also no
effective legal aid quality assurance mechanism in place. The assessment of the services’ quality is
mostly triggered by individual complaints. The complainants, mostly being lay persons dependent on
legal aid, often lack legal experience and financial means to collect and present any evidence of the
lawyer’s misconduct themselves.
Procedural rights post-surrender
Neither the case-file review results, nor the monitored cases indicate that persons surrendered to
Lithuania receive any special or different treatment than other defendants in criminal proceedings
where their procedural rights are concerned. A defence lawyer participated in all analysed cases, unless
waived by the defendant, and an interpreter was present where necessary. However, due to
particularities of the EAW procedure, persons being surrendered tend to especially rely on some
procedural rights, making them more vulnerable to the deficiencies of these rights practical application.
Foreign nationals surrendered to Lithuania will rely on translation services, and the lack of quality
assurance, as discussed above, might be a problem. But the foremost example of this vulnerability is
legal aid. The issue of EAWs for the purpose of criminal prosecution in Lithuania is tied to a preliminary
court ruling, ordering pre-trial detention. As pre-trial detention is a ground for mandatory defence
lawyer participation, persons surrendered for the purposes of criminal prosecution will initially be
appointed a legal aid lawyer.
It is very difficult for a person who is being surrendered to another state and held in custody to secure a
privately hired lawyer, even if the person in question can afford one. If not receiving outside help, such
as from family or friends, the person essentially has two options two at the initial stage after being
surrendered: rely on the legal aid lawyer or waive the lawyer and attempt to hire one at a later stage.
Indeed, in the 3/4 of all cases analysed in the case-file review, suspected persons relied on legal aid
through most of the proceedings.
This leaves persons surrendered to Lithuania particularly vulnerable to poor legal services provided by
state-appointed lawyers, taking into account the problems with legal aid discussed above. The situation
is further complicated by the fact that the legal aid lawyer may in some cases change one or more times
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at the initial stage after surrender. The suspected person must be questioned and brought before court
to rule on pre-trial detention within 48 hours of surrender. Due to difficulties in securing a legal aid
lawyer in this relatively short term, a temporary lawyer for these initial procedural actions may be
appointed. This has occurred in several of the cases analysed in the case-file review.
In such instances the lawyer comes in with very limited time to prepare and knowing that they will have
no further involvement in the case later on. This further hurts the quality of the legal services provided,
and in turn the defence of the surrendered person.

7. Identifying and Monitoring Post-Surrender Treatment
In the course of conducting this research the Human rights Monitoring Institute faced a great challenge
in identifying “live” EAW cases, i.e. cases that are still being heard by the courts post-surrender. In the
end we were unable to overcome this challenge, as we have only managed to identify two cases.
In seeking to find post-surrender EAW cases we contacted approx. 30 criminal defence lawyers we have
had worked or had contact with in the past, asking to relay any information about EAW cases they or
their colleagues might be working on. Concurrently, our partner organisation, Fair Trials, asked their
network of EU criminal defence lawyers, LEAP,81 to inform about any cases involving EAWs for surrender
to Lithuania they might be working on. This approach has had a very limited success, with only one
Lithuanian lawyer notifying us about his client who was in trial post-surrender to Lithuania.
These results are not particularly surprising, as such approach relies on the slight chance that a specific
lawyer is working on an EAW case at the moment of such request or soon after. Also only a limited
number of defence lawyers can be engaged, as it is reasonable to expect only lawyers you have had
previous contact with will respond to such request.
Another approach is to request information from institutions that have direct involvement in postsurrender proceedings. However, the main difficulty with this is that it relies solely on the good will of
the institution to cooperate. We attempted approaching the State Guaranteed Legal Aid Service, as the
institution responsible for assigning legal-aid lawyers to cases, including those of persons surrendered
under an EAW. Sadly we found the good will lacking and received no information about post-surrender
cases.
Essentially there is no system in place in Lithuania dedicated monitoring post-surrender treatment of
persons, so as to establish whether their fair trial rights are respected, or where they are kept if
detained during the pre-trial investigation and trial, and if convicted. This also means, from the
perspective of foreign courts deciding whether to surrender to Lithuania, that there is no system in
place to ascertain if assurances issued by Lithuania prior-surrender will be respected.
As things stand now, the best chance to identify ongoing post-surrender EAW cases is to have vast
network of cooperative contacts and a great deal of luck. Indeed, we learned about one of the two cases
we ended up monitoring when a person incidentally called our office and asked to attend his court
hearing, as he believed his procedural rights were being violated after being surrendered under an EAW.

81

Legal Experts Advisory Panel, https://www.fairtrials.org/fair-trials-defenders/legal-experts/ (accessed 26 April
2018)

8. Conclusions
1. Under Lithuanian law, authorities, when issuing EAWs, must observe the principle of proportionality,
and consider the gravity and scope of the crime, and the personality of the requested person.
2. Under national case-law, the costs related to transporting a person from a foreign State to Lithuania
for the purpose of criminal prosecution must be covered by that person if that the person absconded
after committing the offence.
3. Case-file review indicates a number of recurring problems with the practice of issuing EAWs: issuing
EAWs in ill-prepared, evidence-lacking cases that fail to result in conviction, failing to exhaust other
means of ensuring the person’s participation in proceedings before resorting to EAWs, and issuing EAWs
where potential sentences do not warrant their use.
4. A person surrendered to Lithuania for criminal prosecution is very likely to be placed in pre-trial
detention. That is likely to lead to a violation of the person’s rights, as conditions in 2 out of Lithuania’s 3
remand prisons are routinely found to violate detainees’ rights.
5. There have been several precedents of foreign States refusing to execute EAWs issued by Lithuanian
authorities due to risk of detention conditions-related violation of the requested person’s rights.
6. In at least two instances Lithuanian authorities have issued assurances that surrendered persons, if
detained, will be kept in the remand prison with best material conditions, in Kaunas.
7. Good practices, contrary to the tendency to detain, exist as well. In one example an accused
Belarussian national was released on bail, allowing him to go back to living and working in Russia, while
still dutifully returning every several weeks to attend court hearings.
8. Persons surrendered under EAWs are likely to have strong reliance on procedural rights such as
interpretation and translation, and legal aid, which suffer from quality issues in Lithuania. Accordingly
their defence may be particularly hurt by these issues.
9. There is no system of monitoring post-surrender treatment of persons in Lithuania, making identifying
post-surrender cases and ascertaining whether assurances issued by Lithuania to other States priorsurrender will be respected very difficult.
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Executive Summary

4

•

The European Arrest Warrant was introduced into the Polish criminal justice system upon the
country’s entry to the Union, together with other elements of the European legal framework.

•

The implementation was carried out in the Act of 18 March 2004, which added chapters 65a and
65b for issuing and executing EAWs respectively and entered into force on 1 May 2005 when
Poland joined the EU.

•

The data from 2005-2013 show Poland as a “leader” among issuing member states. Some ascribe
this “success” to the principle of legality, strongly enshrined in Polish criminal procedural law. On
the other hand, Poland is among those countries which are not particularly targeted with EAWs.
This reflects the migration trends observed in Poland over the years.

•

While the practice in Poland fluctuated, the available statistics show that since 2010 the number
of issued EAWs has steadily been decreasing. This may, at least in part, be related to the criticism
from various EU actors, including justice systems of other member states.

•

Between 2010-2016, the highest number of EAWs issued in Poland was addressed to the United
Kingdom (529 in 2016; 498 in 2017), Germany (450 in 2016; 482 in 2017) and the Netherlands
(165 in 2016; 256 in 2017). This data corresponds to the main migration destinations among
Polish citizens.

•

The analysis of data from 2010 onwards (i.e. after the introduction of important legislative
changes allowing district courts to motion for EAWs and regional courts to issue warrants ex
officio) show a visible, declining trend in the number of prosecutorial motions. The number
of motions from courts in executive proceedings has also been decreasing, however, their
proportion in the overall number of motions has been increasing. At this point, a vast majority
of motions for an EAW come from courts in the executive stage. It is thus highly likely that the
majority of EAWs are also issued for execution of the imposed sanction.

•

Despite a high number of issued warrants, Poland has a relatively low success rate of EAWs
(approx. 20%).

•

Practitioners from Poland are concerned that the principle of proportionality is not implemented
in practice and, as a result, EAWs are often used for “trivial” cases, such as unpaid invoices, etc.

•

HFHR has identified a number of cases when a country refused to execute EAWs issued by Polish
courts. The most relevant examples of refusals were offered by British courts which – as visible
from statistics – have to deal with a high number of EAWs from Poland. The problems indicated
by British courts included, among others, the proportionality of Polish EAWs, the protections
afforded to convict’s health and life as well as the quality of expert opinions issued in criminal
proceedings.

•

A thorough analysis of the Polish penitentiary system proves that the material conditions of
detention, especially overcrowding, lack of access to proper medical care and treatment of
prisoners with disabilities, might be considered as a serious reason to question EAWs issued
by Poland. Each of those circumstances may in the future serve as a ground to refuse the
execution of a Polish EAW. This would weaken the system of mutual recognition and, additionally,
disable the EAW as an effective tool to prosecute perpetrators of crimes. Therefore, continuous
improvement of prison conditions and elimination of remaining problems is the only way to meet
the challenges imposed by CJEU judgement in cases of Caldararu and Aronyosi.

•

The recent legislative changes in Poland raised doubts as to the systemic breach of the rule of law
in Poland and its impact on fair trial and other fundamental rights. In March 2018, the Irish High
Court refused to extradite a suspected drug trafficker based on the EAW issued in Poland due to
concerns over the integrity of the Polish justice system. Moreover, the Irish High Court requested
a preliminary ruling from the Court of Justice of the European Union. This means that it is highly
probable that other extraditions from Ireland to Poland based on EAWs may be withheld pending
the CJEU ruling.
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Introduction

This report is one of four country reports outlining the findings of the EU-funded research project “Beyond
Surrender” which was conducted in four different EU Member States (Poland, Romania, Lithuania and Spain)
between 2016 and 2018. Within the project, the researchers looked at the use and abuse of the European
arrest warrant, and its impact on the lives of defendants and their families. The project was implemented
under the coordination of Fair Trials Europe based in Belgium in cooperation with four non-governmental
organisations – Human Rights Monitoring Institute (Lithuania), Apador-CH (Romania), and Rights International
Spain (Spain). In Poland, it was conducted by the Helsinki Foundation for Human Rights (hereinafter: “HFHR”).
The HFHR decided to join the action, recognising the significance of the subject, which has not yet been
tackled by that many publications and debates in Poland.
The Council Framework Decision on the European arrest warrant and the surrender procedures between
Member States was adopted on 13 June 2002. The EAW was treated as the first concrete measure in the field
of criminal law implementing the principle of mutual recognition. For the European Union “(hereinafter: “EU”,
“Union”), it was the "cornerstone" of judicial cooperation. The European Commission declared it a success
because it quickly replaced the traditional system of extradition with a simpler and quicker mechanism of
surrender of requested persons for the purposes of conducting criminal prosecution or executing a custodial
sentence or detention order.
In Poland, the EAW was introduced into the criminal justice system upon the country’s entry to the Union,
together with other elements of the European legal framework. The new provisions entered into force on
1 May 2005 when Poland joined the EU. Europe-wide statistical data show that, thus far, Poland has been
issuing the highest number of EAWs in the EU. At the same time, the number of effective surrenders to
Poland has been relatively low. However, statistical analysis also points to significant changes in the Polish
practice and the number of warrants issued by Polish courts has been steadily decreasing in recent years.
It is obvious that the EAW itself is strictly linked to the essence of human rights – right to a fair trial, right
to liberty and the rule of law. After over 15 years since its introduction, it has become essential to assess
the human rights impact of the simplified system of surrender from the perspective of the civil society.
Our observations prove that the human rights aspects should be treated as an important element in the
current worldwide developments in extradition law. The key emphasis in this process should be placed on
the jurisprudence of the Court of Justice of the European Union (hereinafter: “CJEU”) and the European Court
of Human Rights (hereinafter: “ECtHR”).
The success of the EAW in the European judicial cooperation is a consequence not only of the Framework
Decision, but also other additional instruments introduced by the EU. Special attention should be paid to
various acts aiming at strengthening the procedural rights in criminal proceedings (e.g. the Directive of the
European Parliament and of the Council 2010/64/EU of 20 October 2010 on the right to interpretation and
translation in criminal proceedings, Directive of the European Parliament and of the Council 2012/13/EU of
22 May 2012 on the right to information in criminal proceedings, as well as the Directive 2013/48/EU on the
right of access to a lawyer in criminal proceedings and in European arrest warrant proceedings).
6

Moreover, the functioning of the EAW is strictly connected with the practice of national courts. For this
reason, it is so important to analyse extradition law in wider context, including the perspectives of experts
from different member states (such as academics and practicing lawyers).
In this report, we would like to answer the fundamental question if and how the obligation to respect
fundamental rights affects the rule of mutual recognition. For the benefit of international readers, we – by
way of introduction – also present the basic tenets of the Polish legal system in the area of criminal justice
(see Annex to the report).
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1. Domestic Legal Framework on EAW
1.1. History of implementation1
The European arrest warrant was introduced into the Polish criminal justice system with the country’s entry to
the Union, together with other elements of the European legal framework. The implementation was carried
out in the Act of 18 March 2004 amending the Code of criminal procedure (hereinafter: “CCP”), which added
chapters 65a and 65b concerning issuance and execution of EAWs respectively.2 The new provisions entered
into force on 1 May 2004, when Poland officially joined the European Union, and significantly changed the
extradition system in the country. Since then, the provisions implementing the Framework Decision have
undergone important changes.
The first amendments were provoked by the judgment of the Constitutional Tribunal of 27 April 2005 in which
the Tribunal ruled on a legal question concerning the surrender of a Polish citizen, lodged by the Regional
Court in Gdańsk. The Tribunal’s ruling pronounced that:

“Article 607t § 1 of the Act dated 6 June 1997 – the Code of Penal Procedure (Journal of
Laws - Dz. U. No 89, Item 555 with amendments), within the scope allowing the surrender
of a Polish citizen to a Member State of the European Union subject to the European
Arrest Warrant, is incompatible with Article 55 Paragraph 1 of the Constitution of the
Republic of Poland.”3
In its implementation of European law, the Polish legislator did not appropriately consider the need to ensure
compliance with the Constitution, but simply copied and pasted European regulations into the CCP. The
judgment revealed an urgent need to review the Poland’s highest legal act. Such a revision eventually took
place on 27 October 2006.4 At the moment, Article 55 of the Constitution reads as follows:

“Article 55
1. The extradition of a Polish citizen shall be prohibited, except in cases specified in paras
2 and 3.
2. Extradition of a Polish citizen may be granted upon a request made by a foreign
state or an international judicial body if such a possibility stems from an international
treaty ratified by Poland or a statute implementing a legal instrument enacted by an
international organisation of which the Republic of Poland is a member, provided that

8

1

While working on this chapter, we extensively used, among others, the analysis authored by professor Teresa
Gardocka for the Institute of the Justice System. T. Gardocka, Europejski Nakaz Aresztowania. Analiza polskiej
praktyki występowania do innych państw Unii Europejskiej z wnioskiem o wydanie osoby trybem europejskiego
nakazu aresztowania, IWS, Warszawa 2011, available at: www.iws.org.pl/pliki/files/badania/raporty/raporty11/
AR_Gardocka%20T_%20ENA%202011.pdf (access: 22 April 2018).

2

Act of 18 March 2004 on the amendments to the Criminal code, Code of criminal procedure and Code of petty
offences, Journal of Laws no. Dz.U.2004.69.626.

3

Judgment of the Constitutional Tribunal of 27 April 2005, no. P 1/05, available at: http://trybunal.gov.pl/fileadmin/
content/omowienia/P_1_05_full_GB.pdf (access: 22 April 2018).

4

Law of 8 September 2006 on the amendments to the Constitution of the Republic of Poland, available at: http://
prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20062001471/T/D20061471L.pdf (access: 22 April 2018).

the act covered by a request for extradition:
1) was committed outside the territory of the Republic of Poland, and
2) constituted an offence under the law in force in the Republic of Poland or would
have constituted an offence under the law in force in the Republic of Poland if it had
been committed within the territory of the Republic of Poland, both at the time of its
commitment and at the time of the making of the request.
3. Compliance with the conditions specified in para. 2 subparas 1 and 2 shall not be
required if an extradition request is made by an international judicial body established
under an international treaty ratified by Poland, in connection with a crime of genocide,
crime against humanity, war crime or a crime of aggression, covered by the jurisdiction
of that body.
4. The extradition of a person suspected of the commission of a crime for political reasons
but without the use of force shall be forbidden, so is an extradition which would violate
rights and freedoms of persons and citizens.
5. The courts shall adjudicate on the admissibility of extradition.”5
Together with changes to the Constitution, the CCP was also amended to distinguish between the legal
situation of a Polish and foreign citizen.6
In 2009, the Polish legislator decided to introduce important alterations with respect to the issuance of EAWs
by Polish courts.7 It substantially extended the use of warrants to include all cases within the jurisdiction of
Polish courts. In its previous form, the provision only allowed the court to issue a warrant when the crime
was committed in the Polish territory. Additionally, the legislator decided to enable regional courts to issue
EAWs ex officio or upon a motion of a district court, when such a need arises at the stage of court or executive
proceedings.
Last but not least, during the recent substantial reform of the criminal procedure,8 the Polish government – as
an initiator of the reform – made an attempt to limit the issuance of EAWs in less serious (if not simply petty)
cases. The provision of Article 607b pt. 1 was to state that the court cannot issue a warrant:

“[…]
(1) in connection with criminal proceedings conducted against the requested person for
an offence carrying a penalty of imprisonment of up to a year, as well as an offence for
which the penalty actually at stake will not exceed 4 months of imprisonment,
(2) […]” 9
5

The full text of the Constitution of the Republic of Poland is available at: www.sejm.gov.pl/prawo/konst/angielski/
konse.htm (access: 22 April 2018).

6

Act of 27 October 2006 amending the Code of criminal proceedings, Journal of Laws.

7

Act of 5 November 2009 amending the Criminal code, Code of criminal proceedings, Code of petty offences,
Criminal fiscal code and some other acts, Journal of Laws of 2009 item 206 pt. 1589.

8

Act of 27 September 2013 amending the Code of criminal proceedings and some other acts, Journal of Laws of
2013 item 1247. More information about the reform might be found in: W. Jasiński, Polski proces karny po reformie,
available at: http://beta.hfhr.pl/wp-content/uploads/2015/07/hfpc_polski_proces_karny_po_reformie.pdf (access:
22 April 2018). In February 2016, the reform was completely revised by the government of the Law and Justice
party.

9

Draft act amending the Code of criminal proceedings, Criminal code and some other acts, File no. 870, available at:
9

The reasoning behind this addition emphasized the need to introduce an element of proportionality into the
Polish practice concerning issuance of EAWs:

“This change is justified by the necessity to base the practice of issuing a European arrest
warrant on the principle of proportionality. It relies on a presumption that it is not viable
(opłacalne) to arrest a person pre-trial and subsequently initiate the procedure of issuing
a European warrant in a situation when the circumstances of the case indicate that a
non-custodial penalty will be imposed, or possibly a penalty of imprisonment without
suspension not exceeding 4 months (similarly as with a warrant issued for the purpose of
executing a penalty of imprisonment).”10
Subsequently, the draft act was subject to consideration by the Sejm’s (lower chamber of the Polish
Parliament) Extraordinary Committee for amendments in codification. The latter proposed a different
wording of Article 607b which did not contain elements requiring consideration of the future penalty, but
rather “the interest of the justice system.”11 This wording was retained in the final, adopted version of
the act. Such an introduction was an implementation, with a certain modification, of a recommendation
formulated by representatives of the doctrine.12 It did, however, receive some criticism for being too vague
to the point that it could either stifle the issuance of EAWs altogether or virtually change nothing (since
pursuing criminals is always in the interest of the justice system). One of the Polish MPs, who noted precisely
this problem in his questions to the Minister of Justice, inquired whether it would not be better to simply
raise the sanction thresholds instead.13 In its response, the Ministry noted that the latter would in fact
contravene the provisions of the Framework Decision and, in any event, would not be sufficient to enforce
proportionality.14 For this reason, the Ministry opted for a more flexible general clause which affords courts
a margin of appreciation. The Ministry observed that the courts will be able to interpret “the interest of the
justice system” within particular circumstances of each case, but they can also rely on the interpretations of
this notion developed in the context of other international criminal law instruments. It listed the following
element which the courts can take into account while assessing whether issuing an EAW is “in the interest
of the justice system”:
xx
xx
xx
xx

“The severity of the crime and expected sanction (an EAW should be used for more serious cases),
The situation of the accused and his/her personal circumstances (e.g. avoidance of the justice system,
hiding),
Expected lack of effectiveness of other measures based on legal assistance (e.g. summons to voluntarily
appear, search in European databases),
Economic circumstances (the costs of executing an EAW, including the fact that the costs of transport
of a surrendered person should be proportionate to the size of the damage caused by a prohibited act;
www.sejm.gov.pl/Sejm7.nsf/druk.xsp?nr=870 (access: 22 April 2018).

10 Rationale for the governmental draft act amending the Code of criminal proceedings, Criminal code and some
other acts, available at: www.sejm.gov.pl/Sejm7.nsf/druk.xsp?nr=870 (access: 22 April 2018).
11 Report of the Extraordinary Commission of 23 July 2013, File no. 1586, available at: http://orka.sejm.gov.pl/
Druki7ka.nsf/0/0CA769606C5D266CC1257BBA002FF4FC/%24File/1586.pdf (access: 22 April 2018).
12 See T. Gardocka, op. cit., pp. 53-54.
13 Lassota J., MP question no. 31291 of 9 February 2015 to the Minister of Justice, available at: www.sejm.gov.pl/
Sejm7.nsf/InterpelacjaTresc.xsp?key=4211C361 (access: 22 April 2018).
14 Ministry of Justice, Response to MP question no. 31291 of 19 March 2015, available at: www.sejm.gov.pl/Sejm7.
nsf/InterpelacjaTresc.xsp?key=7EBB62DC (access: 22 April 2018).
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additionally, procedural effectiveness, i.e. a strife to save time and avoid unnecessary procedural costs,
should be respected).”15
1.2. Current framework on EAW
As noted above, the provisions of the 2002/584/JHA Council Framework Decision of 13 June 2002 on the
European arrest warrant and the surrender procedures between Member States (hereinafter: “Framework
Decision”) were transposed to the Polish legal system mainly in the CCP in chapters 65a and 65b. Chapter
65b of CCP concerns circumstances when Poland is the executing country, while chapter 65a deals with
instances when it is Poland which issues EAWs. Since the report deals with the practice of issuing countries,
the following information will be focused on Chapter 65a of CCP (Articles 607a-607j) and will present the EAW
legal framework currently in force in Poland.
According to Article 607a CCP, in Poland the exclusive competence to issue EAWs was vested in regional
courts (for more information on the structure of the judiciary see Annex 1). If it is suspected that a person
prosecuted for an offence falling under the jurisdiction of Polish criminal courts may be staying in the
territory of a Member State of the European Union, a geographically appropriate regional court (właściwy
miejscowo sąd okręgowy) may issue a warrant. In pre-trial proceedings, this is possible upon a motion of a
public prosecutor, while in court and executive proceedings, ex officio or upon a motion of a geographically
appropriate district court.
This provision brings about a couple of additional considerations, including as to: (1) the use of wording
“may issue;” (2) the kind of suspicion a prosecutor, district court or regional court should have as to the
whereabouts of the perpetrator while motioning for or issuing an EAW and (3) the appropriate geographic
jurisdiction of regional courts.16
The wording of the provision may give rise to considerations whether the application of an EAW is obligatory
or facultative, with the word “may” tipping the balance towards its facultative character. However, the
dominant position of the doctrine and jurisprudence seems to be that fulfilment of the legal conditions gives
rise to an obligation on the part of the court to issue a warrant. However, there have also been decisions to
the contrary.17
As already indicated above, Article 607b CCP specifies circumstances when an EAW cannot be issued. As the
first sentence of this article provides, it is not permissible to issue an EAW when the interest of the justice
system does not require it. This condition was introduced into CCP in 2015 when an extensive reform of the
Polish criminal procedure entered into force (see also Sub-chapter 1.1.). The impact of this alteration is not
yet fully visible.
Apart from when this is not in the interest of justice, an EAW cannot be issued: (1) in connection with criminal
proceedings conducted against the requested person for an offence carrying a penalty of imprisonment of
up to a year or (2) for the purpose of executing a penalty of imprisonment of up to four months or any other
15 Ibid.
16 See e.g. Augustyniak, Barbara. “Art. 607(a)” [in:] Code of criminal proceedings. Vol. II. Commentary, Internet Legal
Database LEX, 2017.
17 See e.g. discussion in T. Gardocka, op.cit., pp.
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measure involving deprivation of liberty not exceeding four months. These circumstances reflect the content
of Article 2 of the Framework Decision.
The contents of an EAW are detailed in Article 607c CCP and reflect the text of Article 8 of the Framework
Decision. The warrant should be translated into the official language of an executing country. The template
for an EAW was adopted by the Minister of Justice in a separate regulation.18
Articles 9 and 10 of the Framework Decision were transposed to CCP in Article 607d. According to Article
607d § 1, if it is suspected that the requested person may be staying in the territory of a Member State of the
European Union but their location is unknown, the public prosecutor and, in court and executive proceedings,
the regional court that issued the warrant send a copy thereof to the central Police unit co-operating with
Interpol with a request to initiate an international search. Under Article 607d § 2 CCP when the location
of the requested person is known or was established as a result of the above-described search, the public
prosecutor, and in court and executive proceedings, the regional court which issued the warrant sends it
directly to the judicial authority of the executing state. In such a case, a copy of the warrant has to be sent to
the Minister of Justice as well.
The Polish legislator also transposed into the CCP the specialty rule provided in Article 27 of the Framework
Decision. Thus, according to Article 607e CCP, a surrendered person cannot be prosecuted for offences other
than those which formed basis for surrender, nor can the punishment of imprisonment imposed on this person
or other custodial measure be executed. The court which passes the final judgement can order execution
of punishment only for those offences which have formed the foundation for the person’s surrender. The
prosecutor and the surrendered person have the right to attend the court hearing.
Article 607e § 3 CCP sets forth the exceptions to the specialty rule, in general following the catalogue provided
in the EAW Decision. Although, there are some differences in the way particular exceptions have been worded
in the CCP and the Framework Decision. For example, the EAW Decision provides in Article 27 (3) (c) that the
specialty rule does not apply when “the criminal proceedings do not give rise to the application of a measure
restricting personal liberty”, whereas the Polish equivalent uses the phrase “the criminal proceedings do not
give rise to the application of a measure consisting in deprivation of liberty.” Additionally, while Article 27
(3) (f) states that the specialty rule does not apply “when the person, after his/her surrender, has expressly
renounced entitlement to the speciality rule with regard to specific offences preceding his/her surrender.”
The same point contains important safeguards that the “[r]enunciation shall be given before the competent
judicial authorities of the issuing Member State and shall be recorded in accordance with that State's
domestic law” and that “[t]he renunciation shall be drawn up in such a way as to make clear that the person
has given it voluntarily and in full awareness of the consequences. To that end, the person shall have the right
to legal counsel”. With an exception of presenting the consent before a competent judicial authority, these
exact guarantees have not been included among the provisions of Article 607e. While the general rules of
the Polish criminal procedure would in fact ensure that consent is recorded and voluntary, it does not seem
equally obvious that a person would have the right to legal counsel by virtue of having been surrendered and
asked to renounce the specialty rule.

18 Regulation of the Minister of Justice of 24 February 2012 on the template of the European arrest warrant, Journal
of Laws of 2012, item 266.
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To transpose Article 26 of the Framework Decision, Article 607f CCP allows for a deduction of the actual
period of detention in an executing Member State related to surrender from the imposed or executed penalty
of deprivation of liberty.
Article 607g requires an appropriate Polish court, after the proceedings have been finalised or the penalty/
measure executed, to inform the relevant authority of the executing Member State about the final decision
or execution of a penalty/measure.
Article 607h CCP, transposing Article 29 of the EAW Decision, determines the framework for handing over
property, although its wording is somewhat different than that of the EAW Decision. Thus, a relevant
Polish court or prosecutor may motion the judicial authority of the executing Member State to seize and
hand over (1) property (in the Polish text: przedmiotów) acquired directly as a result of the offence; (1)
property (przedmiotów) which served or would go towards committing the offence; or (3) property (rzeczy),
correspondence, parcels, call logs or any other carriers of information (przekazów informacji) or data stored
in a telecommunication system or on a device, including electronic mail which could constitute evidence in
the case. The third element was only introduced to the CCP in 2009. Before the amendment, the scope of
the Polish regulation was narrower than that of the EAW Decision.19 In other aspects, Article 607h closely
corresponds to the Framework Decision. A motion to hand over property can accompany the European arrest
warrant, for example be included in section G of the EAW form, or can be sent afterwards. In the case of the
former, the motion is issued by the relevant regional court, while in the latter – by the prosecutor20 or the
court which presides over the case.
Article 607i CCP concerning subsequent surrenders is a faithful implementation of European provisions,
namely Article 28 of the Framework Directive. The final article of the chapter, Article 607j concerns conditional
surrenders. In the case of a conditional surrender whereby the executing state reserves execution of the
penalty for itself, the executive proceedings are not initiated in Poland. In such a case, the court dealing with
the case, immediately after the ruling becomes final, issues a resolution on a surrender to the appropriate
Member State to execute the penalty or measure consisting in deprivation of liberty. A copy of the resolution
is passed to the relevant judicial authority of the executing state.
Additional relevant regulations concerning the procedure of issuing warrants are included in the Internal
rules of the Prosecution Service21 and the Rules of common courts.22

19 See e.g. discussion in Steinborn S., “Article 607(h),” [in:] Komentarz aktualizowany do art. 425-673 Kodeksu
postępowania karnego [online]., Internet Legal Information Database LEX, available at: https://sip.lex.pl/#/
commentary/587299347/470348 (accessed: 3 December 2017).
20 Paragraph 292 (8) of the Regulation of the Minister of Justice of 7 April 2016 – Internal rules of the common units
of the Prosecution Service specifies which prosecutors are entitled to issue such a motion.
21 Regulation of the Minister of Justice of 7 April 2016 – Internal rules of the common units of the Prosecution
Service, Journal of Laws of 2017, item 1206, unified text of 23 June 2017.
22 Regulation of the Minister of Justice of 23 December 2015 – Internal rules of common courts, Journal of Laws of
2015, item 2316.
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Problem of the law identified in the course of the project seminar with lawyers,
September 2016:
Polish legislation does not explicitly provide for an appeal against an EAW. The lack
of an appeals procedure was confirmed in the Resolution of the Supreme Court of 20
January 2005 (I KZP 29/04).
The resolution was adopted at the motion of the Appellate Court in L. which asked the
Supreme Court whether an appeal could be granted from a decision to issue a EAW. Since
the provisions of the CCP do not explicitly provide for such an appeal, the Appellate Court
argued that it is necessary to examine the nature of a EAW decision. In its opinion, such a
decision resembled and, in fact, amounted to a decision on the imposition of a preventive
measure and, as such, should be subject to an appeal.
However, even though the Supreme Court agreed that, for lack of a particular provision,
it is necessary to determine the character of the EAW decision, it did not come to the same
conclusions as the Appellate Court. The Supreme Court stated that the EAW resembles
more a motion to hinder a person’s capacity to hide or abscond by apprehending this person
and possibly applying pre-trial detention (“wniosku o uniemożliwienie osobie ściganej
ukrywania się (ucieczki) przez jej zatrzymanie i ewentualne aresztowanie”). However,
this motion has a separate legal basis, issued prior to the EAW, and which is subject to an
appeal. The Supreme Court also recalled that a view that “the EAW is not a separate basis
for deprivation of liberty” and there is a need for a prior application of pre-trial detention
(unless a conviction or another ruling on a measure consisting in deprivation of liberty
has already been delivered) has already been presented in the doctrine.23
During the briefing seminar organized by the Helsinki Foundation for Human Rights
as part of the Beyond Surrender project in September 2016, the lawyers shared various
concerns about the practice of issuing EAWs. Even though legislation was not considered
to be a major source of problems, some noted that it could be improved. One of the main
observations was that there is no instrument to question an EAW in Poland after it has
been issued, such as an appeal or a complaint against an EAW post surrender, which was
considered as a serious drawback.

23 See e.g. P. Hofmański, S. Zabłocki, „Akcja nr 64. Wydanie europejskiego nakazu aresztowania ( art. 607a k.p.k.)”,
[in:] Elementy metodyki pracy sędziego w sprawach karnych [online], Internet Legal Information Database LEX, 10
September 2017, available at: https://sip.lex.pl/#/monograph/369226932/202 (access: 3 December 2017); See also
P. Hofmański et al., “14.5.2. Problem zażalenia na postanowienie o wydaniu europejskiego nakazu aresztowania”
[in:] Zwalczanie przestępczości w Unii Europejskiej. Współpraca sądowa i policyjna w sprawach karnych [online],
Legal Publisher LexisNexis, 30 November 2017, available at: https://sip.lex.pl/#/monograph/369152017/140
(access: 3 December 2017).
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2. Monitoring of the EAW practice in Poland
The following chapter presents the practice of issuing EAWs in Poland. The chapter is based on the results of
HFHR’s monitoring of this issue conducted as part of the project, including analysis of available statistical data,
academic publications, media reports, consultations with practicing lawyers and monitoring of individual
cases.

2.1. Analysis of statistical data
Europe-wide statistical data show that Poland has so far been issuing the highest number of EAWs in the UE.
At the same time, the number of effective surrenders to Poland has been relatively low. However, statistical
analysis also points to significant changes in the Polish practice and the number of warrants issued by Polish
courts has been steadily decreasing in recent years. It is also important to note that the majority of motions
for EAWs concerns executive proceedings, making the warrant largely an instrument of searching for convicts.
This pattern somewhat deviates from the provisions of the Framework Decision.
Poland against the background of other EU Member States.
The data from 2005-2013 show Poland as a “leader” among EU member states when it comes to the number
of issued EAWs. In that period, Poland issued 31 thousand EAWs, which constituted 31% of all orders issued
by member states.24 A relatively low success rate of Polish EAWs (approx. 20%), i.e. situations when the

Number of EAWs issued and resul�ng in eﬀec�ve surrender,
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24 European Parliamentary Research Service Blog, available at: https://epthinktank.eu/2014/06/26/european-arrestwarrant-eaw/140803rev1-number_of_eaws_issued/ (access: 18 May 2018)
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person was eventually surrendered, was also noticeable in those years. Germany, the second most frequently
issuing country, had a comparable number of EAWs which resulted in a surrender, while actually having issued
less than a half of EAWs issued by Polish courts, reaching a success rate of approx. 38%. The best success rate
reaching 62% was boasted by Ireland.
Poland, with a result of 2,430 EAWs is among those countries which are not particularly targeted with EAWs.
In comparison, between 2005-2013, Germany was the most frequent executing state in the EU, with almost
90,000 EAWs directed to this country. In 2017, only 358 EAW requests were sent from other EU member
states to Poland, in particular to prosecutors who later transferred them to courts. Eventually in 2017, only
253 EAWs requests were accepted by Polish courts and resulted in decisions on the acceptance of the transfer.
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The number of issued EAWs
While the practice in Poland fluctuated, the available statistics show that since 2009 the number of issued
EAWs has been decreasing.25
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25 Ministry of Justice, Statistics tables, available at: https://isws.ms.gov.pl/pl/baza-statystyczna/opracowaniawieloletnie/download,2853,7.html (access: 18 May 2018)
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Between 2006 and 2009, Polish courts reached for this instrument more eagerly every given year, issuing a
record number of 4,844 EAWs in 2009. This trend was, however, reversed in 2010 when the number of issued
EAWs rapidly fell by more than a thousand warrants.26 In 2017, Polish courts issued 2,455 EAWs.
A similar, but even more striking pattern could be observed in relation to prosecutorial motions to issue a
warrant. In 2009, prosecutors filed a record number of 5,468 EAW motions with regional courts, while the
next year this number fell to 2,334 motions. It again rapidly decreased in 2011 to 900 requests for a warrant.
Since 2011, a steady yet slower decrease could be noted.27
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The visible decrease in the number of prosecutorial motions can be in part attributed to the changes in
the legislative framework introduced at that time (see Sub-chapter 1.1.). Since June 2010, regional courts
can issue EAWs on the basis of prosecutorial motions in pre-trial proceedings, while in court or executive
proceedings – ex officio or upon a motion of a district court. This explains why the decline in prosecutorial
motions was sharper than the decrease in the number of issued EAWs. However, the 2009 amendments
of the CCP cannot equally account for a continuation of the declining trend in the number of issued EAWs.
The decrease followed the first wave of criticism from abroad related to the high number of EAWs issued
by Poland. Some experts note that it may have resulted, among others, from actions of the Polish Ministry
of Justice which distributed the manual on issuance of EAWs more broadly and from meetings between
practitioners from Poland and different EU countries for the purpose of exchanging experiences.28 For
example, in November 2010, a working meeting was organised in the headquarters of EUROJUST with Polish
prosecutors to talk about the problems that the Dutch party had had in executing Polish EAWs.29

26 Ministry of Justice, Statistical tables, available at: https://isws.ms.gov.pl/pl/baza-statystyczna/opracowaniawieloletnie/download,2853,7.html (access: 18 May 2018).
27 Ibid.
28 See e.g. Ostropolski T., „Zasada proporcjonalności a europejski nakaz aresztowania,” Europejski Przegląd Sądowy,
March 2013.
29 Prosecutor General, Sprawozdanie Prokuratora Generalnego z rocznej działalności prokuratury w 2010 r., available
at: https://pk.gov.pl/wp-content/uploads/2013/12/62fa641d81609938394f027f77a4a814.pdf
(access: 16 April 2018).
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Target countries
Between 2010-2017, the highest number of EAWs issued in Poland was addressed to the United Kingdom
(529 in 2016; 498 in 2017) and Germany (450 in 2016; 482 in 2017), later the Netherlands (165 in 2016;
256 in 2017). This data corresponds to the main migration destinations among Polish citizens. According
to the Central Statistical Office, the highest number of Poles migrated to the United Kingdom (720,000 in
2015; 788,000 in 2016), Germany (655,000 in 2015; 687,000 in 2016) and the Netherlands (112,000 in 2015;
116,000 in 2016).30 It is worth noting that although the migration rate among Poles has been increasing, this
trend has not corresponded to the number of issued EAWs, which has been systematically decreasing until
2016, with a small increase in 2017 – in 2015 1,611 EAWs were issued in Poland, in 2016 – 1,426 and 1,568
in 2017.
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In 2017, similarly as in previous years, the highest number of people were surrendered to Poland from United
Kingdom, Germany and the Netherlands. No one was transferred from such states as Portugal, Estonia,
Slovenia or Luxemburg. The total number of people surrendered to Poland from other EU countries was
1,436.

30 Central Statistical Office, Informacja o rozmiarach i kierunkach czasowej emigracji z Polski w latach 2004 – 2016,
October 2017, available at:
http://stat.gov.pl/download/gfx/portalinformacyjny/pl/defaultaktualnosci/5471/2/10/1/informacja_o_
rozmiarach_i_kierunkach_emigracji_z_polski_w_latach_20042016.pdf (access: 18 May 2018)
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Purpose of EAW – stage of proceedings
As noted above, EAWs can be issued in pre-trial or court proceedings for the purpose of an ongoing criminal
procedure, but also in executive proceedings in order to enforce punishment. HFHR has not managed to
obtain statistics which show the number of EAWs issued at particular stages of proceedings. However, the
statistics concerning motions for issuance of EAWs constitute an indication of a trend. The analysis of data
from 2010 onwards (i.e. after the introduction of important legislative changes allowing district courts
to motion for EAWs and regional courts to issue warrants ex officio) show a visible, declining trend in the
number of prosecutorial motions. The number of motions from courts in executive proceedings has also
been decreasing, however, their proportion in the overall number of motions has in fact been increasing.
At this point, a vast majority of motions for an EAW come from courts in the executive stage. For example,
in 2010 prosecutors filed 2,334 motions for EAWs, courts in court proceedings - 483 and courts in executive
proceedings - 2,124 motions. While in 2015, this was e.g. - 417, 393 and 2,491 motions respectively (see also
the graph below). It is thus highly likely that the majority of EAWs are also issued for execution of the imposed
sanction.
Moreover, the analysis of the Polish practice with respect to EAWs conducted in 2011 by the Institute of the
Justice System (Instytut Wymiaru Sprawiedliwości) on a sample of 444 EAWs (from 2008 and 2011) showed
that the number of EAWs issued during pre-trial and court proceedings amounted to 119 altogether, while the
number of EAWs issued during the executive stage of proceedings reached 204.31 It can thus be concluded
that EAWs in Poland are largely issued as a judicial surrender tool for executing custodial sentences.

31 T. Gardocka, Europejski Nakaz Aresztowania. Analiza polskiej praktyki występowania do innych państw Unii
Europejskiej z wnioskiem o wydanie osoby trybem europejskiego nakazu aresztowania, IWS, Warszawa 2011,
available at:
www.iws.org.pl/pliki/files/badania/raporty/raporty11/AR_Gardocka%20T_%20ENA%202011.pdf
(access: 18 May 2018)
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Persons pursued for surrender
Further statistical information, albeit partial, concerning e.g. the nationality and gender of pursued
perpetrators, can be glimpsed from available studies. The above-mentioned IJS analysis showed that among
the 444 examined cases of EAW, 426 concerned Polish citizens. This means that only 4% of sampled cases
concerned foreigners.32 At the same time, in the years 2004-2012 only 0,46%33 of suspects in Poland were
foreigners. This suggests that foreigners are more common in the sample of suspects pursued with EAWs than
among suspects in general.
Under the same IJS analysis, 415 EAWs were issued towards men, while 29 towards women, which constitutes
only 6% of the examined sample.34 To put this data into perspective: in 2011, 980 women were suspected
of causing damage to health as compared to 9,450 men; 1,652 women and 16,946 men were suspected of
participating in a brawl or beating; theft and burglary – 7,976 women and 72,228 men; robbery and similar
crimes – 837 women and 12,230 men.35 These data indicate that the percentage of EAWs issued towards
women is lower than the percentage of women among suspects in Poland (which is usually around 10%).
32 Ibid., pp. 30.
33 Klaus W., Laskowska K., Rzeplińska I., Przestępczość cudzoziemców. Aspekty prawne, kryminologiczne i praktyczne,
Warsaw 2017, s. 21.
34 Ibid.
35 Police, Statistics on female crime, available at: www.statystyka.policja.pl/st/wybrane-statystyki/przestepczosckobiet/50869,Przestepczosc-kobiet.html (access: 22 April 2018)
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Types of crimes encompassed by EAWs
The Polish Ministry of Justice, nor any other entity, collects statistical data on the types of cases in which
EAWs are issued. Data from the United Kingdom can constitute an indication as to the array of cases. More
than 30% of EAWs issued by Poland between 2010-2015 concerned this country, which constituted 23% of all
EAWs received by the United Kingdom. The data from the United Kingdom suggest that EAWs most frequently
relate to theft, fraud, battery, severe bodily harm and drug trafficking. These statistics cannot, however, be
used directly to formulate clear conclusions on the Polish practice. The case file research conducted as part of
this study offers more insight as to the type of crime pursued with the use of EAWs.
The costs of EAW procedures
According to the data obtained from the Police, the average cost of transferring a person under an EAW
from EU countries to Poland amounted to 630 EUR.36 However, this sum does not provide a full perspective
on EAW costs, as no institution collects data referring to the costs of surrendering a person from countries
bordering Poland such as Lithuania, Germany, the Czech Republic and Slovakia. Their presence in the ranking
significantly reduces the average cost of transfer (by almost 300 EUR).
Moreover, the average cost of surrender does not take into account the costs other than transportation, e.g.
translation of EAWs and other necessary documents. According to HFHR’s case file study in some of the cases
such costs even amounted to several hundred euros.
Understandably, the highest transfer costs per person were recorded for of countries from which transfers
were rarely made. In such cases, the cost of transfer was not divided into a large number of people. As a
result, the costs of transfer from countries such as Croatia, Finland and Belgium in 2017 amounted to nearly
2,500 EUR for each person. On the other end of the spectrum, there were countries such as Great Britain,
which saw the highest number of surrendered Poles in 2017. The average cost of transferring each person
remained below 500 EUR.

AVERAGE COST OF TRANSFERRING A PERSON UNDER EAW
FROM EU COUNTRIES TO POLAND
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36 Information obtained through a freedom of information request.
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2.2. Review of EAW case files
Methodology
In its initial form, the project foresaw monitoring of 20 cases in which persons have been surrendered to
Poland on the basis of EAWs. Each case, to the extent possible, was to be comprehensively monitored using a
number of methods – individual interviews with surrendered persons, members of their family and lawyers,
case file reviews, as well as monitoring of hearings in the course of criminal proceedings.
As per the project’s design, for the purpose of seeking EAW cases, in September 2016 HFHR organised a
briefing seminar for lawyers which gathered twenty-two legal professionals, including first and foremost
practicing barristers, but also scholars specialising in international criminal law. The purpose of the seminar
was to lay foundations for cooperation with individual lawyers on monitoring EAW cases post-surrender.
Additional source of information concerning EAW cases included, among others, individual complaints
addressed to HFHR (as part of the organization’s legal aid programme) and monitoring of the media.
Identification of EAW cases proved to be the main challenge in the course of the monitoring. The above-listed
sources of information on EAW cases did not yield a sufficient number of cases, not to mention those which
would be illustrative of various human rights challenges that the use of EAW entails. Eventually, one case was
identified as a result of cooperation with a lawyer who participated in the briefing seminar. Further 9 cases
involving surrendered persons were selected from among correspondence sent to HFHR as part of its legal
aid programmes. No relevant cases have been identified through media monitoring.
These difficulties engendered the need to shift the methodological focus, without in fact changing the
initially planned and broadly-drawn project methodology. The decision was made to concentrate on case
file reviews which are both easier to carry out in the Polish institutional and legal environment, but –
thanks to the richness of data contained in procedural documentation – also offer a possibility to glimpse
the human stories behind an EAW surrender. The case file research was to be composed of two stages –
analysis of EAW case files in regional courts and analysis of main case files in courts which considered the
case in merito.
Due to time-constraints which became apparent at that point in the project, the geographical scope of
the case file research was limited to the Warsaw area. Apart from the convenience factor, centring the
research on the capital meant that a fairly high number of EAW cases would be available for review. In
order to identify cases, motions were sent to two Warsaw regional courts. The researchers asked for access
to all case files from proceedings concerning EAW motions filed in 2012-2016 which were closed in 2016
(closure of the case was understood as a transfer of a person to Poland). HFHR received positive responses
from both courts.
Eventually, the HFHR team conducted case file reviews of 42 cases concerning motions to issue an EAW
in the Regional Court for Warsaw and the Regional Court for Warsaw-Praga. HFHR developed special
questionnaires for this purpose concerning surrenders for criminal proceedings and surrenders for execution
of punishment, shorter and longer versions. Whenever a case presented a potential human rights violation or
a particularly evocative human story, HFHR asked for access to main files of the case. Such motions regarding
several cases were sent to district courts: Warszawa-Mokotów, Warszawa-Żoliborz, Warszawa-Śródmieście,
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Warszawa-Miasto Stołeczne and Piaseczno. After receiving a suitable consent, HFHR researchers thoroughly
investigated full case files of 6 proceedings. Particular focus was placed on the disproportionate use of EAWs,
violations of the specialty rule, in absentia trials or violations of the right to defence.
Results of case file research
The results of HFHR’ case file reviews correspond to the results of statistical analysis presented above (see
chapter 2.1.). Only around 7% of EAWs (3 cases) under the study were issued towards women and only one
EAW concerned a foreigner. The average age of the persons towards whom EAWs were issued was 38 years.
Types of crimes
The vast majority of EAWs were issued in proceedings concerning offences against property. Robbery was
the most frequent crime among the analysed cases (21% of the overall number of cases). There were only
four cases concerning offences against life and health. In 11 out of 42 cases, the EAW concerned a crime that
has not been indicated in the Framework Decision.
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Stage of proceedings
The majority of reviewed EAWs were issued during the executive stage of proceedings (around 70% of all
analysed cases - 28). In most of those cases the courts have adjudicated deprivation of liberty and suspended
its execution. The imposed imprisonment sanctions varied from 8 to 60 months. The average imposed
imprisonment sentence was 30 months (18 months whenever the execution of a sentence was suspended).
Therefore, in the light of the Framework Decision, all of the examined cases concerned sentences justifying
issuance of EAW. Only in one analysed case did the court decide not to issue an EAW due to a relatively low
sentence (5 months).
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Importantly, the case file reviews showed that more than 92% of EAWs (26 out of 28) issued at the executive
stage of criminal proceedings concerned convictions to penalties not exceeding three years of imprisonment
(including penalties with suspension of execution) and almost 80% (22) of convictions to penalties not
exceeding two years of imprisonment (including penalties with suspension of execution). This data may raise
doubts as to whether the proportionality principle is properly implemented in Poland.
Polish courts have only some discretion in deciding when a suspended sentence should be executed.
According to Article 75 CC, the court has to order the execution of a sentence if, during the probation
period, the convicted person commits another similar, intentional crime for which he or she has received a
final sentence of imprisonment without conditional suspension. The court also has to order the execution
of a sentence, if a person who has been convicted of a crime with the use of violence or a threat against a
close person (domestic violence), commits another crime with the use of violence or threat against a close
person.
On the other hand, the court may order the execution of a sentence if the convict grossly violates the
legal order, in particular when he or she commits a crime or avoids payment of a fine, police supervision,
performance of imposed obligations or imposed criminal measures, compensatory measures or forfeiture.
However, the court might be obliged to execute the suspended sentence if the aforementioned circumstances
occur. It could happen when the convicted person has previously been warned in writing by a guardian for
not obeying their duties and when there are no special reasons not to execute the sentence. The court may
also execute the sentence, whenever the convicted person, between the day the judgement was issued
and the day it becomes final, grossly violates legal order, especially commits another crime. When ruling to
execute the sentence the court may decide, taking into account the performance of imposed obligation by
the convict, to shorten the imposed sentence, but not more than by a half. The penalty might not be ordered
later than within 6 months from the end of the probation period.
Thus, the catalogue of situations in which the sentence may be executed is quite wide. A suspended sentence
might be executed due to a relatively minor crime, such as driving under the influence of alcohol, drug
possession or even in case of a petty offence, e.g. small theft. It might be executed even if the convicted
person fulfils the duties imposed by the judgement, does not avoid police supervision, finds a job and pays
the fine.
Frequently, convicts may not even know that their sentence has been executed. Particularly if they have
changed their location and forgot to inform the court about their new address or are living abroad and did
not establish an agent for delivery of court mail in Poland. One of the cases examined in the course of our
research illustrates precisely this problem.

Case no. 1:
Ms J. comes to the attention of the justice system when her partner, who faces a difficult financial situation
and constant refusals from banks to provide him with financing, asks an acquaintance to take a loan from
a bank. Ms J.’s partner promises that he will pay back the loan and provides his acquaintance with a
falsified certificate of employment. He asks Ms J. to issue this certificate.
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The situation repeats on a couple of occasions. Ms J. herself also takes one loan. Despite new loans,
financial problems of Ms J.’s partner do not disappear. Eventually, one of the bank employees becomes
suspicious and calls the police. The police arrests Ms. J.’s partner on 27 August 2007 when he comes to the
bank to take another loan. The man states that employment certificates were issued by Ms. J.
The police hear Ms. J. as a witness in the case. Without the lawyer present, she admits that at the request
of her partner she issued a couple of certificates and took a loan. Subsequently, Ms. J. hears the charges.
She is informed about the rights and duties in a standard form. A piece of paper that she receives is full
of articles which mean nothing to her.
Ms. J.’s trial proceeds very efficiently. She files a guilty plea and wants to serve the sanction voluntarily.
The sentence is not high – 2 years of imprisonment suspended for 5 years. She also has to pay a fine of
2000 PLN.
She pays the fine with some difficulties. The court nevertheless begins the procedure to execute her
suspended sentence. It turns out that a couple of months earlier Joanna was sentenced for drunk driving
to limitation of liberty.
The court sent a notice of the initiation of proceedings concerning execution of the sanction to the
address previously provided by Ms. J. However, the postman does not encounter anyone at home. The
notice that he leaves is found by Ms. J.’s father, an elderly man. He forgets about the notice and tells
nothing to Ms. J. After two weeks, the notice is deemed delivered.
During the hearing concerning the execution of the sanctions, the court contends that Ms. J. blatantly
violated the legal order. The court, however, sends the decision to Ms. J.’s old address.
Ms. J. files a motions to restore the deadline for filing an appeal against the decision. She explains to the
court that she had to leave Poland and was not aware that she had to inform the court about long-term
departures abroad. Her father forgot to tell her about the notice he received. When she learned about the
decision, it was already too late. However, Ms. J. fails to attach her appeal to the motion for restoration of
the deadline, so the motion is never considered.
Ms. J., thus, has to serve 2 years in prison. She appeals to the court. She explains that she will serve the
sentence, but she would like to have some time to prepare financially. In Poland, she did not have a job
and any means to get by. Now, in England, she is doing well. She explains that in two years she will return
to Poland and asks the court to postpone the execution of the sentence until this date.
The court considers her arguments as convincing. It postpones execution of punishment for 6 months.
It sends information about its decision to the address indicated by Ms. J. When the time passes, Ms. J.
sends another motion to postpone execution of punishment. She explains that she lives in England, has
a permanent job, an apartment, and pays the loan she took for her partner.
However, she fails to pay for the motion. The 80 PLN that she is supposed to pay for this motion
and which is missing in the court’s bank account forces the court to ask Ms. J. to mitigate this formal
deficiency. The courts sends a notice to Ms. J.’s father. After two weeks, Ms. J. asks the court to send her all

25

correspondence to the address in England. She argues that this will facilitate communication. The court
does not react to this letter. It does not inform Ms. J. that Polish law requires that she establish a proxy in
the country for the purpose of delivery of court correspondence.
So, the wheels of the justice system, temporarily suspended, begin turning again. Appropriate orders are
issued for Ms. J. to appear in prison, to be admitted and, eventually, to be brought by the police to the
penitentiary unit. Correspondence is sent to all addresses provided by Ms. J. instead of the address where
she actually lives. The police in the whole country begin to look for Ms. J., despite the fact that the court
knows that she lives abroad.
Eventually, after six and a half years since the judgement in her case became final, the Regional Court
issues a European arrest warrant. At that time, Ms. J. has a job, an apartment and a family, a husband
and a 2-year-old child. After a year, the British police find Ms. J. She is arrested and placed in detention
pending a decision on surrender. For a year, the correspondence is circulating between Poland and the
UK. The latter wants to know whether Ms. J. had sufficient information about the proceedings. The
Polish side asserts that everything was perfectly fine.
Ms. J. is surrendered in August 2016, more than a year after arrest. She stays in a Polish prison for 164
days and then is conditionally released. In its decision, the court notes that the attitude of the convicted
woman and her behaviour while serving the sentence suggest that the rehabilitation during the period in
prison has reached its positive goals.

Another significant issue which may be responsible for a high number of EAWs issued by Polish courts after
the final judgement is a relatively long waiting period for the judgement to become final. Despite several
reforms of the criminal procedure, Poland still violates convicts' rights to receive the final judgement in
reasonable time. The results of case file reviews conducted by HFHR, in 20 cases where such information
was available, show that the median when it comes to time between the commitment of the act and the
judgement in the first instances amounts to 97 months. The record time when a person had to wait for the
judgement in the first instance was 267 months. It is, perhaps, justified to say that since the time between
the commitment of the act and the final judgement is so extended, the accused is more likely to make lifealtering decisions, e.g. to move abroad.
Finally, there is still a problem of a relatively long waiting period between the delivery of the final judgement
and its execution. There is no official data on the number of people who are waiting for their sentence to be
executed. However, few years ago, there were cases of persons who had been waiting for 10 and 14 years
to start serving a sentence.37 Such situations are contrary to the principle of a trial without undue delay. As
one of the Polish courts observed: “[p]ostponing the punishment means that after many years it becomes an
abstract aliment, felt by the convict and his relatives more as damage than fair response to the evil done.”38

37 M. Adamski, „Ile w Polsce czeka się na więzienną celę,” rp.pl, available at:
www.rp.pl/artykul/892630-Ile-w-Polsce-czeka-sie-na-wiezienna-cele.html (access: 18 May 2018).
38 Appellate Court in Cracow, Judgement of 29 October 2004, no. II AKzw 688/04, LEX no. 143037.
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Convicts’ failure to appear to serve the sentence might be concerned among the most important reasons
for a delay in execution of punishment. According to the Prison Service statistics in January 2018, prison
administration has been provided with 54,922 judgements concerning 43,911 persons convicted to
imprisonment. Of those, 39,091 did not show up in prisons to serve their sentence.39 On the other hand,
many convicts successfully defer execution of their sentence due to health reasons and the risk that prison
authorities will not be able to provide the convict with sufficient healthcare. All of this, combined with an
ineffective system of searching for convicts who have failed to appear to serve their sentence and extremely
long statute of limitations contributes to the large number of convicts who are still waiting for execution of
their sentence.

Case no. 2:
Mr X. was transferred to Poland on the basis of an EAW after 19 years since he had committed the
crimes. According to his statements in the case file, although he is a Polish citizen, he lived in Poland for
only a few years and spent most of his life in France. He came to Poland as a teenager and during these
several years of staying in Poland, he committed crimes of burglary. After committing these crimes in
1996 and 1997, he went back to France where he lived for more than a dozen years. Most of his family
and friends live in France. He was convicted for minor crimes, but the statute of limitations on execution
of these sentences is very long. The analysed case can raise doubts as to whether the transfer under this
EAW did not constitute a violation of human rights (e.g. Article 8 ECHR).

As a result, there are long delays between the date of the final judgement and the day in which the execution
of punishment begins. One of the cases recognized during HFHR case file research illustrates such issues well.

Case no. 3:
Mr. Y. is a drug addict. He has had problems with abusing heroin for years. A couple of times, these
problems have resulted in his appearance before the Polish justice system. These were minor theft cases,
burglaries. The same was this time.
While working for a courier company, Mr. Y. stole several laptops and mobile phones. The damage
amounted to several thousand zlotys. After his arrest, Mr. Y. began treatment. He came to the trial with
a guardian from an association which helps addicts.
However, the court which heard his case was merciless. It convicted Mr. Y. to 4 years of imprisonment. It
explained that his addiction cannot justify his behaviour; that he is an adult able to make decisions and
direct his life. The fact that he started treatment cannot influence the assessment of his acts. According to
the court, placing Mr. Y. in a penitentiary unit will not nullify the results of treatment obtained to date.
In its opinion, if the court had to take subsequent treatment as a mitigating circumstance, the majority of
accused persons would take it up, hoping to avoid of decrease their liability.

39 Prison service statistics, available at: www.sw.gov.pl/dzial/statystyka (access: 18 May 2018)
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Mr. Y.’s judgment became final a year later. The court of the second instance shared the arguments of
defence and lowered the sanction to two years of imprisonment.
After the treatment was over, Mr. Y. went to work in the UK. At the same time, in Poland, a search was
initiated due to the fact that he had not appeared to serve his sentence. After four more years, an EAW
was issued. Then, after another year, Mr. Y. was arrested by the British police. After 5 months spent in
England, he returned to Poland. He did not resign from the specialty rule, even though the prosecutor
really wanted to get such a declaration. After Mr Y. serves his sentence, he will be able to leave Poland. In
order to execute other sentences in his cases, another EAW will be necessary.

Time of the crime and judgement, and time of the EAW
Most of the analysed EAW cases (22) concerned crimes committed during the years 2008 – 2015. However,
there were three cases in which the crime was committed before the date of the Criminal Code’s entry into
force (1997). In the longest running proceedings, the murder and robbery were committed in 1993.
The average time between commission of a crime and the transfer to Poland based on an EAW amounted
to almost 9 years, while the average time between the criminal conviction, which constituted the ground for
issuing an EAW, and the transfer to Poland reached almost 7 years.
That indicates that EAWs are used not only for ‘less serious’ cases, but also cases which are relatively old.
Much of the delay between the crime and the EAW seems to be located at the stage of executive proceedings
in Poland, i.e. after the final judgement. What exactly constitutes the problems cannot be answered based on
the results of the current research. Some of the cases, e.g. the case of Ms. J. described above, may suggest
possible areas of interest (possibly e.g. ineffectiveness of police searches, lack of communication between
organs, outdated or ineffective procedures for delivery of correspondence etc.). This delay in executions is
important because in such a long period of time, persons surrendered based on an EAW, can easily develop
their private and family life abroad, in other EU Member States, and their transfer under EAW may result in
a violation of these rights and for this reason become disproportionate.

Number of months between the date of crime and the date
of surrender
10
9
8
7
6
5
4
3
2
1
0

1-49

50-99

100-149

150-199

Number of months between the date of crime and the date of surrender

28

200 and more

On the other hand, the data on the implementation of EAWs proves that it is an effective mechanism to
search for suspects staying abroad. On average, it took only 11 months from the date of the EAW’s issuance
to successfully surrender a perpetrator of a crime to Poland. HFHR has come across cases in which the
detainee was surrendered only two months after an EAW was issued. On the other hand, there were also
cases in which it took more than 2 years to transfer the suspect to Poland.
In only one case under review the District Court’s request for an EAW was not accepted by the Regional Court
which indicated, among others, that while Poland searches for perpetrators of small crimes, the services of
Member States involved in searching for these people cannot effectively seek perpetrators of more serious
crimes (Regional Court in Warsaw, VIII Kop 222/14).
Proportionality of EAWs
Apart from the cases described above, which in our view also testify to the persisting problem of
proportionality of Polish EAWs, HFHR’s case file review also indicates that addicts and persons carrying socalled light psychoactive substances in smaller quantities (in Poland, however, recognized by the courts as
significant) are often targeted by EAWs. Two cases merit more description to illustrate the problems.

Mr. Z., a convict, was a drug-addict. He admitted to his addiction and undertook therapy. Altogether,
three European arrest warrants wasissued in his cases, but the analyzed case file were directly related
to possession of several dozen grams of marijuana. It seems that over many years Mr. Z. had attempted
treatment, but without success. As he declared, he had bought marijuana from a person he met at
the “March of the Liberation of the Cannabis” organized each year in Warsaw. It is important to note
that in Poland, the provisions on drug possession, even the so-called ‘light’ substances, are severe in
comparison with regulations in force in other EU Member States, including the UK from which the man
was eventually surrendered. In Poland, the crime of drug possession is subject to absolute imprisonment.
The analyzed case file does not contain information whether the man was able to continue therapy postsurrender in a Polish prison. In the circumstances of this case, Mr. Z.’s surrender raises justified doubts
as to the proper application of the principle of proportionality.

Mr. S., a young man born in 1994, was transferred to Poland for criminal proceedings from the UK
in June 2016. The EAW was issued in 2014 and was related to an accusation from 2013. During the
proceedings post-surrender, the accused testified that in 2013, at the time of committing criminal acts,
he had been addicted to heroin and he had not remembered the details of the crimes committed. He fled
Poland to join his family in the UK and, thanks to his mother’s help, he went to rehab. He was addicted
to drugs since he was 18.
Only after voluntary rehab in the UK and application of the methadone treatment, was he able to recover
from his addition. He found legal employment in the UK, in the construction industry. The transfer to
Poland based on the EAW destabilized his life, as he said during the trial in 2016, but he pleaded guilty.
His lawyer requested a voluntary joint sentence of two years of imprisonment conditionally suspended
to five years and an obligation to repair the damage.
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In December 2016, the accused was convicted to a requested sentence. During the HFHR’s study, the
man was in the process of repairing the damage done to the victims. Mr. S. provided the court with his
lawyer’s address as his correspondence address, which is why it is highly possible that he is not present
in Poland.
Once again the EAW’s transfer of the person - here a suspect - raises doubts as to whether it did not
violate human rights (e.g. Article 8 ECHR) and whether it was, in fact, proportionate.
HFHR case file research provided several other minor cases in which persons were surrendered and forced
to leave their families in another EU state. The research indicates a particular need to improve EU mechanism
enabling transferring convicts between EU member states with the view to the right to family life.
In February 2013, a young man acting with his colleagues was accused of stealing a box of local beer and
using violence to keep it (he was treated as a repeated offender), namely he pushed the store employee
after his friends left the liquor store with the beer. A preventive measure in the form of police supervision
was applied towards him, but he did not appear at the main hearing at the district court. Failure to appear
resulted in the initiation of an international search and issuing an EAW. The accused fled to the UK
where, years after, his daughter was born. He was in an informal relationship with a UK citizen. After his
surrender in May 2016, in October the same year, he was sentenced in Poland for 1 year and 1 month of
imprisonment. His family remained in the UK. In this case, the EAW transfer once again raises doubts
as to its proportionality.
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3. Debates and controversies around
Polish EAW
3.1. National debates among legal professionals and politicians
In Polish academic literature, the European arrest warrant appears as part of discussions concerning
developments in EU criminal law and in particular, quite understandably, concerning the principle of mutual
recognition.40 But among various issues and controversies which surround the implementation and use of
EAWs in Poland, proportionality of Polish EAWs, or lack thereof, is probably among the most frequently
discussed or noted.41 During the seminar organised as part of the “Beyond Surrender” project, practicing
lawyers also largely focused on the fact that Polish EAWs are often issued in relatively minor cases.

Results of the briefing seminar with lawyers in Warsaw, 8 September 2016
During the seminar, participating lawyers focused on compliance with the proportionality principle.
Practitioners were concerned that the principle is not implemented in practice and, as a result, EAWs
are often used for “trivial” cases, such as unpaid invoices, etc. One of the participants estimated that such
trivial cases constitute approx. 80-90%.
In Polish law, sources of the proportionality principle can be traced to the provision of the Polish Code of
criminal procedure (CCP). CCP states that issuance of an EAW is not possible if this is not required by
the interests of the justice system. Additionally, it provides a sanction threshold for issuing an EAW. As
the professionals noted, the first condition is not entirely clear, while the second establishes such a low
threshold that EAWs can effectively be issued in almost all crimes.
At the same time, one lawyer noted that the proportionality principle is, to an extent, in conflict with the
principle of legality which governs Polish criminal proceedings (Article 10 CCP). Thus, law enforcement
organs are obliged to initiate and conduct pre-trial proceedings, while public prosecutors also have to
present and support indictment in court in the case of publicly prosecuted crimes. And no one can be
relieved of criminal liability unless such an exception is provided in national and international law.

The study invoked above, conducted by the Institute of the Justice System, contains multiple examples of
EAW’s issued in less serious cases, e.g.:42
40 See e.g. Buczma S., „Zasada wzajemnego uznawania orzeczeń między państwami członkowskimi Unii Europejskiej,”
Ius Novum, Vol. 2/2009, pp. 64-93; Staszczyk P., „Zasada wzajemnego uznawania orzeczeń zagranicznych
w sprawach karnych – teoria i praktyka,” Przegląd Sądowy, Vol. 7-8/2014, pp. 145-158.
41 See e.g. Ostropolski T., „Zasada proporcjonalności a europejski nakaz aresztowania,” Europejski Przegląd Sądowy,
March 2013; Staszczyk P., op.cit., p. 12-13.
42 Gardocka T., op. cit., pp. 34-38.
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xx The Regional Court in Zielona Góra (case no. II Kop 45/11) issued an EAW in pre-trial proceeding with the
following description of the crime: “On 3 June 2003, in Wschowa, X.Y. took 850 PLN from an open living
room, taking advantage of the inattention of household members.”
xx The Regional Court in Kielce (case no. III Kop 261/10) issued an EAW during the executive stage of proceedings in the case of a person who in 1997 was convicted to one year of imprisonment with conditional
suspension of the punishment’s execution. In 1999, the court ordered the execution of the imprisonment
sentence. The criminal act consisted in intending to steal items from a car. The perpetrator of the act
opened the door with a jerk, but he did not steal anything because there was nothing in the car.
xx The Regional Court in Koszalin issued an EAW during the executive stage of proceedings in the case of a
person who was convicted to 10 months of imprisonment with conditional suspension of its execution for
punching the advertisement of a local restaurant (damage worth 951 PLN) and 6 months imprisonment
with conditional suspension of execution for possession of marihuana.
The problem of overuse of this instrument was also noticed by politicians. One of the MPs noted that:

„the statistics of EAWs issued in Poland are alarming. We are a country [whose EAW
practice] significantly deviates from EAWs issued in other countries. Unfortunately,
Polish courts have become leaders in issuing EAWs and, in great many instances, those
do not concerns bosses of organized crime or dangerous criminals, but oftentimes such
cases as stealing a mobile phone or several chickens.” 43
The same MP mentioned an EAW issued in 2012 in the case of theft of 10 ball pens worth 700 PLN or
warrants from 2013: (1) concerning offences committed in 2003 consisting in disrespecting a police officers
and possessing 0,083 g of amphetamine; and (2) concerning two offences of riding a bike while drunk in 2010
and 2012. The quoted MP also expressed concern at the financial cost of enforcing such frivolous EAWs,
asking the Minister about the money involved in the surrender process.
Some scholars suggest that the reasons for such frequent use of EAWs in Poland lie in the country’s
enforcement of the principle of legality described above. Ostropolski notes, for example, that “the legal
doctrine notices not only that the Polish criminal law system traditionally respects the principle of legality,
but also that it protects it even stronger than other countries traditionally abiding by this principle (such as
e.g. Germany). This is reflected, among others, in a small number of exceptions in favour of the principle of
opportunity, which concern institutions of marginal practical significance, and in the lack of the so-called
actual opportunism (opotrunizm faktyczny). It is also emphasised that the principle of legality has a global
character, namely it concerns all stages of proceedings, and binds not only law enforcement bodies, but also
courts.”44 But the same author also asserts that it is impossible to concentrate solely on legal questions, while
disregarding the socio-economic factors that play into the use of EAWs, e.g. a wave of migration to various
EU countries.

43 Lassota J., Question of 26 June 2014 no. 27175 to the Minister of Justice, available at: www.sejm.gov.pl/Sejm7.nsf/
InterpelacjaTresc.xsp?key=42F01BDF (access: 18 May 2018)
44 Ostropolski T., op. cit., p. 22.
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3.2. Criticism of Polish EAWs by foreign courts
Concerns over Polish EAWs as reflected in jurisprudence of British courts
While analysing the Polish practice, HFHR has identified a number of cases when a country refused to execute
EAWs issued by Polish courts or where the judiciary had to carefully consider their justifiability. The most
relevant examples of judicial decisions or debates were offered by British courts which – as visible from
statistics – have to deal with a high number of EAWs from Poland. The problems noted by British courts
included, among others, the proportionality of Polish EAWs, but also the protections afforded to convict’s
health and life or quality of expert opinions issued in criminal proceedings.
The first of the identified cases concerns the lack of guarantees of protection of the convict’s health and life
in Poland (in Polish prison) as well as the quality of criminal proceedings, particularly the work standards of
Polish court-appointed experts. In one of the cases, a EAW was issued by the Polish court for the purpose of
executing a penalty of imprisonment. The convicted citizen of Poland Marek K. left Poland after the conviction
and went to the United Kingdom. During his stay in the UK, the Polish court issued a EAW. Marek K. was later
detained in the UK due to the Polish EWA, but shortly after the hearing he was released by the Westminster
Court due to his mental problems – Marek K. had been undergoing psychiatric treatment for many years. At
the same time, the Westminster Court was not sure if adequate conditions for his further treatment would
be provided after the transfer to Poland and whether such a transfer and later imprisonment would not
threaten his life or health. Mr. K.’s counsel in Poland applied to the Polish court for the postponement of
imprisonment due to his client’s poor mental health. The Polish lawyer submitted medical documentation
from the UK which showed that Mr. K.’s imprisonment posed a threat to his health and, even, life. The Polish
court appointed its own experts who issued an opinion, based only on the British documents, in which they
maintained that Mr. K. could still be imprisoned in Poland, but in a therapeutic system. Mr. K.’s Polish counsel
sent this opinion to his British colleague who had been representing Mr. K. on the other side. As a result,
the court in the UK dismissed the EAW issued by the Polish court and did not agree to transfer Marek K. to
Poland. The British judge decided that the opinion of British doctors who had direct contact with the patient
was reliable, and Poland did not guarantee compliance with the rights of the convict, which was clearly
proven by the opinion of Polish psychiatrists prepared without examining the patient and against the content
of the documentation they had from the UK.45
In another case which sparked controversy in the UK, an EAW was issued after a man convicted seven years
earlier for riding a bicycle while drunk. Mr. Arkadiusz Celiński, who had been in Britain since 2009 and was
settled with a partner and a job, was arrested by the police in north-west London in October and spent two
months in detention, after the Polish authorities issued an EAW demanding he serve the remainder of a
12-month prison term. Mr Celiński’s solicitor argued in the British Court of Appeals that the Polish authorities
had imposed a grossly disproportionate sentence on a man for an offence which in Britain could only be
punished by a fine and that Mr. Celinski’s case exemplifies an urgent need for extradition reform. She also
pointed out that EAWs should not be issued in respect of those sought for minor offences. However, the
judge sitting at the Royal Court of Justice in central London rejected the claims that Mr. Celinski’s sentence
was unfair, noting that it was a matter for the Polish courts to decide what sentence to impose on those who
break its strict traffic laws.46 In 2015, in the case of Polish Judicial Authorities v. Celinski and others, the UK’s
45 http://europejskinakazaresztowania.eu/adwokat-w-polsce-czy-za-granica/ (access: 18 May 2018).
46 Milmo C., “Polish man held in Wandsworth Prison for two months on European Arrest Warrant seeking extradition
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High Court clarified the correct approach to Article 8 of ECHR in extradition cases in the UK’s Magistrates'
Court and gave guidance as to how district judges should make the assessment. Article 8 requires a district
judge to conduct a balancing exercise between the rights of the individual and the public interest in ordering
extradition. The High Court stressed that it was important to conduct a balancing exercise of the factors
present in each case. After finding the facts, the judge should ordinarily set out the "pros" and "cons" in what
has been described as a "balance sheet". The judge should then set out his reasoned conclusions as to why
extradition should be ordered or the defendant discharged.47 The controversy in the present case concerned
the proportionality of the Polish EAW.
A recent example of a case that came again before the UK’s High Court illustrates the difficulties in assessment
of proportionality with respect to private and family life in EAW cases. On 24 June 2016, in the case of Poland
v. Kulig, [the High Court] overturned the discharge of an individual facing extradition to Poland. Mr. Kulig
committed two assaults in Poland and received suspended sentences of imprisonment. He then committed
another offence which caused the suspended sentences to be activated. He subsequently moved to the UK
with his partner and family while still having 1 year and 9 months left to serve. An EAW was issued some time
later. The UK’s High Court noted that the district judge made adverse findings of fact against Mr. Kulig, not
believing the aspects of his account to be credible or truthful. Nevertheless, the judge held that although he
was a fugitive and had committed violent offences, there were strong counter-balancing factors that made
extradition disproportionate, namely the offences were committed more than 10 years ago, the business that
he had set up with his partner would fold if he was extradited, and it would be unrealistic to expect his family
to move to Poland.48 Mr. Kulig’s attorney maintained that the district judge had made an incorrect assessment
of proportionality in respect of Article 8 of ECHR. Nevertheless the discharge of Mr. Kulig was overturned
by the UK’s High Court and his transfer to Poland was ordered. This case shows, as was confirmed by Mr.
Kulig’s attorney, that the courts will always look for strong and unusual factors to outweigh the strong public
interest in […] upholding […] obligations with […] extradition partners. What is significant, Mr. Kulgi’s attorney
concluded that his case was not unusual and the factors referred to as outweighing the public interest in
extradition were far from strong counter-balancing factors […].The difficulties that Mr Kulig and his family
would face were significant but sadly not unusual or grave enough to outweigh the public interest in favour
of extradition.49 The violation of the Article 8 of ECHR is often raised in the EAW cases, but Poland v. Kulig
judgement showed that examples which are not extraordinary enough will – most probably – not lead to the
recognition of an infringement of the proportionality principle in this regard within the UK.
The rule of law crisis in Poland and its influence on the EAW practice – the Celmer case50
In March 2018, the Irish High Court refused to extradite to Poland – based on an EAWs – a suspected Polish
drug trafficker Mr. Artur Celmer, due to concerns about the integrity of the Polish justice system.

for seven-year-old drunk-cycling conviction,” The Independent, 19 December 2012, available at: www.independent.
co.uk/news/uk/home-news/polish-man-held-in-wandsworth-prison-for-two-months-on-european-arrest-warrantseeking-extradition-8426095.html (access: 18 May 2018).
47 “Poland v. Kulig: High Court Overturns Article 8 Discharge”, 5 July 2016, available at: www.gherson.com/blog/
poland-v-kulig-high-court-overturns-article-8-discharge (access: 18 May 2018).
48 Ibid.
49 Ibid.
50 The judgment is available at: www.courts.ie/Judgments.nsf/0/578DD3A9A33247A38025824F0057E747 (access: 18
May 2018).
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Artur Celmer has been living in Ireland for 10 years. He was in custody for nine months before the High Court
judgement, pending three separate EAW requests from Poland. His legal counsel argued before the Irish High
Court that the EAW should not be complied with as, given Poland’s ongoing judicial problems, there is no
chance he could be granted a fair trial in the country. A representatives from the Embassy of the Republic of
Poland in Dublin was also present in the High Court.
In the Irish High Court’s judgement, Poland’s judicial reforms introduced by the government since 2015 were
described as “a shocking indictment of the status of the rule of law in a European country in the second decade
of the 21st century.” The Irish High Court concluded in the justification of the judgement that "based upon
the information before it, that the rule of law in Poland has been systematically damaged by the cumulative
impact of all the legislative changes that have taken place over the last two years". It noted that the Irish
European Arrest Warrant Act of 2003, which implemented the Framework Decision, had provided expressly
for protection of fundamental rights. Its Section 37 provides that: “A person shall not be surrendered under
this Act if(a) his or her surrender would be incompatible with the State’s obligations under (i) the Convention, or
(ii) the Protocols to the Convention, (b) his or her surrender would constitute a contravention of any provision
of the Constitution (other than for the reason that the offence specified in the European arrest warrant is an
offence to which section 38 (1)(b) applies)”. The High Court stated that his duty and responsibility, pursuant to
this provision is to refuse the surrender of the respondent, if surrender would be incompatible with the State’s
obligations under the ECHR and its protocols, or contravene any provision of the Constitution, or the duty and
obligation under the Framework Decision to secure fundamental rights when determining surrender cases.
Furthermore, the High Court concluded that ”the effect of the legislative changes in Poland, and the impact
on fair trial rights, raise issues with respect to the interpretation of the Framework Decision in the context
of a finding by an executing judicial authority that a member state has breached the common values of rule
of law and democracy as set out in Article 2 of the Treaty on European Union”. For this reason, the Irish High
Court decided to request a preliminary ruling from the Court of Justice of the European Union.
The consequences of this judgement may be significant for the EAW cases pending before various courts at
the moment. It is possible that other EAW transfers to Poland from Ireland – and possibly other EU countries
– will be suspended until the ruling from the Court of Justice of the European Union. But, perhaps more
importantly, the request for a preliminary ruling in this particular case and the CJEU’s decision may also
generally impact the institution of the EAW and the principle of mutual recognition which underpins it.
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4. Threats to the rights of individuals
post-surrender
The current project aimed at the analysis of cases post-surrender. However, due to methodological constraints
it was not possible to comprehensively analyse the consequences of surrender in a sufficient number of
cases. For this reason, the chapter below presents potential risks to the surrendered person resulting from
more systemic deficiencies of the human rights protection in Poland. We have decided to concentrate on
two areas most relevant from the perspective of surrendered persons, namely the conditions of detention
and implementation of procedural rights as foreseen in various EU instruments in the field of criminal justice.

4.1. Detention conditions in Poland as a reason to question EAWs
The Court of Justice of the European Union (hereinafter: ”CJEU”) judgment in Caldararau and Aronyosi51
case created a new ground to question EAWs issued by EU Member States. In its judgment, the CJEU stated
that the prohibition of torture is one of the fundamental values of the European Union. Thus, the judicial
authority of the executing Member State is bound to assess whether an individual will be exposed to
inhuman or degrading treatment after being surrendered to a Member State, that has issued an EAW. The
CJEU noted:

“Whenever the existence of such a risk is identified, it is then necessary that the
executing judicial authority make a further assessment, specific and precise, of
whether there are substantial grounds to believe that the individual concerned will be
exposed to that risk because of the conditions for his detention envisaged in the issuing
Member State.”52
If the existence of the risk of inhuman or degrading treatment cannot be excluded, the judicial authority
executing the EAW must decide about bringing the surrender procedure to an end.
Because of the aforementioned CJEU judgement it is necessary to pay special attention to the issue of inhuman
and degrading treatment in Polish penitentiary units. A thorough analysis of the Polish penitentiary system
proves that the material conditions of detention, especially overcrowding, lack of access to proper medical
care and treatment of prisoners with disabilities, might be considered as a serious reason to question EAWs
issued by Poland.
In 2009, the European Court of Human Rights (hereinafter: “ECtHR”) in its judgement in the case of Orchowski
and Sikorski v. Poland found the overcrowding of Polish penitentiary units to be a systemic problem.53 In the
discussed period, penitentiary units with a population exceeding 120% of their capacity were a common
51 Court of Justice of the European Union judgement of 5 April 2016 in joined cases of Pál Aranyosi (C404/15) and
Robert Căldăraru (C659/15 PPU), available at: http://curia.europa.eu/juris/document/document.jsf (access: 18
May 2018)
52 Ibid.
53 ECHR judgement in case Orchowski v. Poland of 22 October 2009, Application no. 17885/04, available at:
http://hudoc.echr.coe.int/eng?i=001-95314 (access: 18 May 2018)
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phenomenon. Based on our experience, due to time lapse the judgement in the aforementioned case might
not be found as a sufficient ground to refuse execution of EAW issued by Poland.
Moreover, since the adoption of this ruling, positive changes have been observed within the Polish penitentiary
system. As of 15 December 2017, no penitentiary unit was overcrowded. The prison population amounted
to 72,545 detainees, while the overall capacity of units reaches 80,273 places. This means that the prison
density rate does not exceed 90.4%. But, Poland still ranks high in the list of countries with the highest prison
population rate.54 Details might be found in the graphs below.
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54 Number of prisoners per 100 000 inhabitants.
55 Available at: www.sw.gov.pl/dzial/statystyka (access: 18 May 2018)
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The long period since the Orchowski and Sikorski v. Poland judgments and a decrease in density rate do
not, however, mean that the problem of overcrowding has been eliminated entirely. According to the
Polish Executive Criminal Code,57 every prisoner should be offered cell space of at least 3 m2. Not only is
this among the lowest standards in Europe,58 but it is also contrary to the recommendations of the Council
of Europe and European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (hereinafter: “CPT”), which indicate that every prisoner should be offered at least 4 m2 (6m2
in case of individual cells). The recommendation on this particular matter has been reiterated by CPT in
each report regarding Poland since CPT’s first visits to the country in 1996.59 In the most recent report,
CPT urged Poland to amend the provisions of the Executive Criminal Code in order to implement a proper
standard.60 Similar recommendation was also made by the Committee Against Torture (hereinafter: “CAT”)
which was considering the 5th and 6th Polish interim reports on the implementation of the Convention on
the prohibition of torture and other cruel, inhuman or degrading treatment or punishment.61 It indicated that
Polish solutions on cell space per prisoner are not compatible with the European standard. Consequently,
CAT indicated that the problem of overcrowding in prisons in Poland had not yet been solved and called
on Poland to take the necessary measures to ensure that conditions in prisons met at least the minimum
standards. However, despite a large number of declarations from Polish authorities nothing has been done
in this respect. Moreover, in 2016 the Polish Ombudsman urged the Minister of Justice to adjust the legal
criteria of living space per prisoner to international standards. The Deputy Minister of Justice refused to take
any actions in response to the Ombudsman’s appeal.62
Insufficient living space per prisoner directly jeopardizes prisoners’ rights. It results in a low number of
showers per week (2), insufficient contacts with prison tutors or inappropriate number of cultural and
educational activities.63 Last but not least, lack of adequate medical care might also be considered as one of
its consequences.

57 Executive Penal Code regulates inter alia the enforcement of criminal courts judgements and the rights and duties
of persons who are imprisoned.
58 According to the Council of Europe Annual Penal Statistics, SPACE I – Prison Populations only Hungary (2,8 m2) and
FYRO Macedonia (2,9 m2) have lower standard than Poland of living space per prisoner.
59 Report to the Polish Government on the visit to Poland carried out by the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 30 June to 12 July 1996, available at:
http://rm.coe.int/doc/0900001680697913 (access: 18 May 2018).
60 Report to the Polish Government on the visit to Poland carried out by the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 9 June to 17 June 2013, available at:
https://rm.coe.int/1680697928 (access: 18 May 2018).
61 Committee Against Torture, Concluding observations on the combined fifth and sixth periodic reports of Poland,
available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT/C/POL/CO/5-6&Lang=En
(access: 18 May 2018).
62 Deputy Minister of Justice response of 12 October 2016, document no: DWOiP-I-072-21/16.
63 The implications of overcrowding for prisoners’ rights have been described in the HFHR’s amicus curiae regarding
Constitutional Tribunal’s judgment in the case SK 25/07 concerning the issue of overcrowding and the Executive
Criminal Code provisions enabling prison directors to place a prisoner in a cell not meeting the legal criteria of
living space per prisoner. The Amicus Curiae brief might be found on HFHR’s website: www.hfhrpol.waw.pl/
precedens/images/stories/amicus_przeludnienie_fin.pdf (access: 18 May 2018).
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The conditions of the prison healthcare system might be recognized as another threat to prisoners’ human
rights.64 The HFHR has recently been involved in two cases that illustrate one of the main problems of the
prison healthcare system, namely the lack of trust between prisoners and medical staff.65
The first case concerned a man suffering from paranoid schizophrenia. Upon his admission to prison, he started
complaining about material conditions of his detention and treatment in the facility. Despite the fact that the
man had previously been hospitalized due to mental problems, the prison physician who examined his case
concluded that the man was simulating schizophrenia. However, it did not stop the physician from prolonging
the prisoner’s pharmacological therapy. In the doctor’s opinion, the prisoner should prophylactically carry
on taking medicines. Later on the prisoner started a hunger strike which resulted in his transfer to the prison
hospital. Even though properly diagnosed in the hospital, the detainee was not offered comprehensive
treatment apart from pharmacological therapy.66
The other case concerned a female prisoner who was detained pre-trial. The woman did not received
appropriate medical care despite numerous complaints as to her health. According to a prison physician,
the woman was “faking” her condition. As a result of this denial of essential healthcare, the woman died in
a prison hospital.67 Her case can thus be compared to that of Dzieciak v. Poland68 in which the ECtHR found
that Poland, for the first time, violated Article 2 of ECHR, concerning the right to life.69
Finally, maladjustment of the penitentiary units to the needs of disabled prisoners might be recognized as
another systemic problem of the Polish prison system. Unfortunately, a vast majority of Polish penitentiary
units do not meet the needs of prisoners with disabilities. Moreover, the study conducted by the National
Preventive Mechanism indicated that none of the prisons which, according to Polish authorities, adjusted
their conditions to the needs of prisoners with disabilities, actually allowed such detainees to independently
function in prison. As a result, persons with disabilities have problems with independent access to baths,
walking fields or visiting rooms, which violates their human rights. A good example of such a situation

64 More information on the Polish prison healthcare system might be found in HFHR’s publication on the prison
healthcare system (PL) : Więzienna Służba Zdrowia, Obecny Stan Dyskusji. www.hfhrpol.waw.pl/zdrowiewwiezieniu/
images/stories/file/OpiekaZdrowotna.pdf (access: 18 May 2018); Report to the Polish Government on the visit to
Poland carried out by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT) from 5 to 17 June 2013, available at: https://ms.gov.pl/Data/Files/_public/aktual/2014/cptreport.pdf (access: 18 May 2018); National Torture Prevention Mechanism reports (PL) , available at: https://www.
rpo.gov.pl/pl/content/raport-rpo-z-dzia%C5%82alno%C5%9Bci-w-polsce-kmp-w-roku-2015
65 More information on the Polish penitentiary system might be found in HFHR’s Report on Human Rights of Persons
Deprived of Liberty, available at: http://www.hfhr.pl/wp-content/uploads/2017/05/Report-CPT-FIN.pdf (access: 18
May 2018) and HFHR’s Report on Implementation of judgements of European Court of Human Rights in Poland,
available at: http://www.hfhr.pl/wp-content/uploads/2017/03/Raport-implementacja-ETPC-10-03-2017.pdf
(access: 18 May 2018).
66 More information about the case might be found on HFHR’s webpage: http://www.hfhr.pl/en/application-to-ecthron-behalf-of-incarcerated-schizophrenia-patient/ (access: 18 May 2018).
67 More information about the case might be found on HFHR’s webpage: http://www.hfhr.pl/en/detainee-dies-incustody-hfhr-intervenes-in-agnieszka-pysz-case/ (access: 18 May 2018).
68 ECtHR judgement in case Dzieciak v. Poland, application no. 77766/01.
69 Poor condition of Polish prison system has prompted the Polish authorities to adopt a prison system modernization
program. In years 2017 – 2026 slightly more than 700 million euros will be allocated to modernize prison building
and equipment of Prison Service. Part of the designated money will be available for modernization of prison
healthcare system.
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might be found in the case D.G. v. Poland.70 In this case, the ECHR found a violation of Article 3 of ECHR
due to the Polish authorities’ failure to provide adequate detention conditions to a prisoner who was using
a wheelchair.71 However, in 2016 the Committee of Ministers of the Council of Europe welcomed measures
adopted to execute the case D.G. v. Poland and seven other cases concerning inappropriate healthcare for
prisoners or detention conditions for prisoners with disabilities and decided to close the execution of all those
cases.
ECtHR judgments in cases Piechowicz72 v. Poland and Horych v. Poland73 also concern what might be considered
as another barrier against execution of EAWs issued by Poland, especially in case of the most serious crimes.
The afore-mentioned cases concerned the so-called regime of “dangerous detainees.” The regime involves,
among others, full isolation from the rest of the prisoners’ community, the use of strengthened supervision,
as well as routine, daily strip searches. According to Article 88a of the Executive Criminal Code, such regime
might be justified e.g. by the type of crime (e.g. crimes including special cruelty or taking a hostage) or
committing it as part of an organized group. Therefore, there is a significant risk that the “dangerous detainee”
status might be applied routinely, without examining the immediate danger posed by the prisoner to the
safety of the prison, which is confirmed by over a dozen ECtHR’s judgements concerning this regime. In one
of the last cases, the ECtHR found a violation of Article 3 of ECHR.74 The applicant in that case was subjected
to several strict surveillance measures, e.g. strip searches were carried out routinely and were not linked to
any specific security needs, nor to any specific suspicion concerning his conduct. According to the ECtHR,
the prison authorities did not rely on any specific or convincing security requirements. They did not provide
sufficient and relevant reasons justifying the “severity of the measures taken in their entirety in order to
attain the legitimate aim of ensuring prison security.”75 ECtHR concluded that the measures applied to the
applicant were not necessary to maintain prison security and violated Article 3 of ECHR.
Transport conditions are another important issue while talking about EAWs. The ECtHR assessed such problem
in the case Wolkowicz v. Poland.76 The applicant in that case was using a wheelchair during his surrender from
UK to Poland. According to the applicant, Polish officers were not prepared for the transfer of a disabled
person. Due to the fact that they did not push his wheelchair into the aircraft properly he fell out of his
wheelchair. Furthermore, he was told to crawl to the back of the aircraft. When the applicant refused to follow
this order, he was pulled out of the wheelchair by three police officers and was hit in the ribs by one of them.
The applicant also complained that on arrival to Warsaw he was transported to Warsaw prison in a police van
that was not equipped for transporting disabled people. However, the ECtHR found the case of Mr. Wolkowicz
as inadmissible. In its opinion, the applicant’s transport on board the aircraft was in accordance with the
recommendations indicated in medical certificate and that the conditions of his transfer took the applicant’s
special needs into account. Furthermore, it concluded that Mr. Wolkowicz failed to provide any prima facie
evidence that he was a victim of ill-treatment.
70 ECtHR judgement in case D.G. v. Poland, application no. 45705/07.
71 More information about the case and its execution might be found in HFHR’s Communication to ECtHR
concerning the execution of ECtHR judgement in case D.G. v. Poland, available at: http://www.hfhr.pl/wp-content/
uploads/2016/09/20160901_CM_DG-v-Poland.pdf (access: 18 May 2018).
72 ECtHR judgement in case Piechowicz v. Poland, application no. 20071/07.
73 ECtHR judgement in case Piechowicz v. Poland, application no. 3621/08.
74 ECtHR judgement in case Korgul v. Poland, case no. 36140/11.
75 ECtHR judgement in case Korgul v. Poland, case no. 36140/11, § 45.
76 ECtHR decision in case Mariusz Wolkowicz v. Poland, case no. 34739/13.
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Each of the above-mentioned circumstances may serve as a ground to refuse the execution of an EAW
issued by Poland. Some of them have already been used to delay or avoid detainee’s surrender to Poland.
The defendants in Krolik and others v. Several Polish Judicial Authorities77 argued that due to severe prison
conditions in Poland they cannot be extradited, as it will put them at risk of inhuman and degrading treatment.
The Divisional Court ruled that such claim is not sufficient as Poland is subjected to ECHR. Therefore, the
defendant should provide the court with clear, cogent and compelling evidence proving that such risk may
occur.78
It might be a problem to provide such evidence since, according to the Polish Executive Criminal Code, it is
not possible to foresee in which prison the detainees shall serve their sentence. The criteria for placing the
convict in an appropriate prison are described in Article 100 of the Executive Criminal Code. In its previous
wording the provisions of Article 100 provided that the convict shall serve his sentence in the penitentiary
unit located closest to his place of residence, if possible. The transfer of a convict to another prison can be
made only due to justified reasons. When amending this provision, the legislator resigned from the criterion
of proximity of the prison to the place of residence of the convict. In the current wording, the article reads
that “the convict shall serve their sentence in the penitentiary appropriate when it comes to the kind, type,
system for serving the sentence or protection in the prison.” Therefore, it is extremely difficult to predict
in which prison a detainee is going to serve their sentence. While particular prisons differ significantly in
detention conditions it might not be possible to provide the court deciding about surrender with sufficient
evidence, proving that the decision on surrender will result in a human rights violation.
Irrespective of the problems connected with proving the risk of ill-treatment, the issue of Article 3 violations
by transporting detainees to Poland or placing them in Polish prisons will be recurring. For this reason, it
is extremely important to continue to improve the conditions of detention. It is the only way to meet the
challenges imposed by CJEU judgement in cases of Caldararu and Aronyosi. Otherwise, it will not only
result in weakening of the system of mutual recognition, but will also disable the EAW as an effective tool to
prosecute perpetrators of crimes.

4.2 Respect for procedural rights
4.2.1. Constitutional guarantees
The 1997 Constitution of Poland extensively refers to the issue of individuals’ freedoms and rights. Chapter
two, dedicated to those matters, begins with two fundamental provisions.
Pursuant to Article 30 of the Constitution the inherent, inalienable and inviolable dignity of the person shall
constitute a source of freedoms and rights of persons and citizens. The respect and protection thereof shall be
the obligation of public authorities. Article 31 point 3 of the Constitution contains a rule limiting permissible
limitations of freedoms and rights. According to its meaning, any limitation on the exercise of constitutional
freedoms and rights may be imposed only by a statute and only when necessary in a democratic state for

77 Krolik and others v Several Judicial Authorities of Poland [2012] EWHC 2357 (Admin), [2012] All ER (D) 107 (Aug).
78 www.newlawjournal.co.uk/content/extradition%E2%80%94convention-rights%E2%80%94polish-extradition
(access: 18 May 2018).
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the protection of its security or public order, or to protect the natural environment, health or public morals,
or the freedoms and rights of other persons. Such limitations shall not violate the essence of freedoms and
rights.
Furthermore, the Constitution in Article 41 guarantees to everyone personal inviolability and security.
According to this article any deprivation or limitation of liberty may be imposed only in accordance with
principles and under procedures specified by the statute. Anyone deprived of liberty, except by sentence
of a court, shall have the right to appeal to a court for immediate decision upon the lawfulness of such
deprivation. Every detained person shall be informed, immediately and in a manner comprehensible to
them, of the reasons for such detention. The person shall, within 48 hours of detention, be given over to
a court for consideration of the case. Those who have been unlawfully deprived of liberty shall have the right
to compensation.
Pursuant to Article 42 point 2 anyone against whom criminal proceedings have been brought shall have the
right to defence at all stages of such proceedings. They may, in particular, choose counsel or avail themselves
– in accordance with principles specified by statute – of counsel appointed by the court. It further states
that everyone shall be presumed innocent of a charge until their guilt is determined by the final judgment of
the court.
Article 45 of the Constitution states that everyone has the right to a fair and public hearing of his case, without
undue delay, before a competent, impartial and independent court. According to Article 77, everyone shall
have the right to compensation for any harm done to them by any action of an organ of public authority
contrary to law.
4.2.2. Right to information
The right to information is one of the most important guarantees of an effective right to defence. Although
the principle to inform the suspect is not expressed directly in the Code of Criminal Proceedings, a number of
provisions in CCP refer to the issue of suspect’s instruction.
Article 16 of CCP is one of the most important provisions concerning the parties’ right to information.
According to paragraph 1 of this provision, if the authority conducting the proceedings is obliged to instruct
the parties about their duties and rights, the lack of such instruction or incorrect instruction cannot result
in any adverse consequences either to the participant or any other person concerned with the proceedings.
On the basis of that provision, the Supreme Court has ruled that a court’s failure to inform the party about
their right, deadline or the manner to file an appeal, has to be considered as a valid justification for the
party’s failure to meet the formal requirements of an appeal. Thus, it justifies the restoration of the deadline
for submitting an appeal.79
Moreover, according to Article 16 § 2 CCP the authority conducting the proceedings, when the need occurs,
informs the parties of their rights and duties, even if it is not explicitly required by the law. If, in view of such
circumstances, the instruction was indispensable and the authority failed to give such an instruction or gave
incorrect instruction it cannot result in any adverse consequences either to the participant or any other
person concerned with the proceedings. According to the Supreme Court, while assessing whether there is
79 Poland, Supreme Court judgement of 1 June 2010, IV KZ 31/10, OSNwSK 2010/1/1143.
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a need to instruct a party, the court or any other body has to rely on objective criteria, first and foremost the
probability that the party is unaware of their rights.80
According to Article 300 of CCP prior to the first interrogation the suspect should be instructed about their
rights: to give or to refuse explanations or to decline to answer questions, to submit requests for procedural
acts to be undertaken in the investigation or inquiry, to be assisted by a defence counsel and to be acquainted
at the end of the proceedings with case files. Apart from that, the suspect has to be informed about their
obligations, such as a duty to undergo an external examination of the body, psychological and psychiatric
tests, collection of buccal mucosa smear. They have to also be informed about the duty to appear whenever
they are summoned and inform the court or the prosecution about every change in their place of residence.
Additionally, persons subjected to EAW procedure have to be informed about specific rights and obligations
related to an EAW.
In 2016 HFHR has conducted an analysis81 of the letter of rights handed out to suspects in criminal
proceedings82. According to its results, instructions prepared by the legislator cannot be considered as
an effective way to familiarize suspects with their rights. It is mainly due to the fact the instructions are
repeating and paraphrasing particular provisions of CCP. Such language and form hinder their understanding
by suspects. What is more, there has been no format of the letter of rights for suspects which would be
adjusted to the special needs of elderly persons or those with disabilities. As a result, such persons have
more difficulties with effective understanding of the instruction. At the same time, HFHR’s research shows
that there is no tendency among suspects to ask the court, the police or the prosecution for any clarification
of the instruction’s content.
For these reasons, the HFHR has recommend that the authorities prepare simplified versions of these
instructions, with the use of language that would be commonly understandable. It noted that there is a
need to simplify the instruction and present it in a less formal way. According to HFHR, there was also a
need to prepare the leaflet summarizing suspects’ right and obligations.83 Such a leaflet was created by the
Ombudsman’s Office and HFHR in 2017.84

4.2.3. Right of access to a lawyer
According to Article 6 CCP the accused has the right to defend himself, including to use the services of
a defence counsel. They have to be advised of this right.

80 Supreme Court ruling of 17 March 1993, II KRN 36/93, OSNKW 1993, no. 506, pos. 32
81 The multidimensional analysis included comparison of the Polish law and provisions of the EU Directive on the
right to information, conducting a survey among criminal defenders and interviewing policemen, lawyers and
prosecutors.
82 M. Kopczyński, K.Wiśniewska, „Jak informować w postępowaniu karnym? Polskie prawo i praktyka a standardy
europejskie, Warsaw 2016, available at:
www.hfhr.pl/wp-content/uploads/2016/04/dyrektywa_ca%C5%82o%C5%9B%C4%871.pdf (access: 18 May 2018).
83 Ibid.
84 Leaflet is available at:
www.hfhr.pl/jestes-swiadkiem-podejrzanym-lub-pokrzywdzonym-poznaj-swoje-prawa/ (access: 18 May 2018).
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CCP indicates several cases in which the accused has to be assisted by a lawyer, namely whenever:
xx they are under 18 years old
xx they are “deaf, mute or blind”
xx there is a reasonable doubt whether their ability to recognize the meaning of an act or their conduct was
not excluded or substantially reduced at the time of the commission of the act;
xx there is reasonable doubt whether the state of their mental health allows them to participate in criminal
proceedings or conducting defence in an independent and reasonable manner.
However, whenever an expert psychiatrist declares that the sanity of the accused, both at that moment of
committing the offence and at the time of the proceedings, is not subject to doubt, further participation of a
defence counsel in the proceedings does not have to be considered as obligatory. In such circumstances, the
president of the court and the court (at the trial) may cancel the appointment of the defence counsel.
Additionally the accused has to be assisted by a lawyer whenever their case is proceeded before the regional
court as the court of the first instance and they are charged with an indictable offence. In such cases the
attendance of the counsel at the main trial is obligatory. Also the counsel has to be present at the appeal and
cassation hearings only if the president of the court deems it necessary.
The accused has to be assisted by a lawyer also if the court deems it necessary due to the circumstances
impeding their defence, e.g. whenever they are helpless,85 uneducated or of poor health.86 In such cases, the
assistance of a defence counsel is obligatory at the trial and at those hearings, where the participation of the
accused is obligatory. According to the Supreme Court, a duty to appoint a state-funded lawyer is established
whenever the need to appoint a defence counsel arises.87
Generally, the defence counsel is appointed by the accused. However, whenever the accused is detained on
remand (and did not appoint a counsel of their own choice) the counsel might be appointed by any other
person. The accused should be informed about that fact immediately.
The accused cannot have more than three defence counsels at one time. The defence counsel may defend
more than one accused, only if their interests do not collide. They can undertake actions only in favour of the
accused. Only a person licensed to defend in accordance with the provisions regulating the system of the Bar
may act as a defence counsel.
If the accused does not have a defence counsel of their own choice, they may request the appointment
of a state-funded defence counsel (art. 78 CCP). In such a situation, they have to duly prove that they are
unable to bear the costs of defence without prejudice to the necessary maintenance of themselves or their
families. If the court finds that reasons for the appointment of such a counsel are not valid, it may cancel
the appointment at any time. The state-funded counsel may also be appointed to assist the accused only in
particular acts in court proceedings.

85 Sławomir Steinborn, „Article 79” [in:]: Kodeks postępowania karnego. Komentarz do wybranych przepisów, Legal
Information Database LEX, 2016.
86 Supreme Court judgement of 22 September, 2003 r., IV KK 286/03.
87 Supreme Court judgement of 19 September 2007, III KK 130/07.
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Whenever, in the above-mentioned situations, the accused does not have a counsel of their own choice, the
president of the court or the division official appoints defence counsel for him ex officio. The accused has a
possibility to challenge the decision denying appointment of a state-funded lawyer. A motion to appoint a
state-funded defence counsel based on the same circumstance might be left unrecognized. Upon a justified
request of the accused or their counsel, the president of the court may appoint a new defence counsel to
replace the former.
Although defence counsels established ex officio have the right to act in the entire proceedings, they are
obliged to undertake actions only until the final judgement.
According to Article 439 CCP, the lack of a defence counsel in judicial proceedings shall be considered as a
serious violation of the accused’s rights resulting in the need for reconsideration of the case. The lack of legal
assistance in pre-trial proceedings can be considered as a human rights violation only when it significantly
affects the outcome of the proceedings.88
The right to defence was one of the core elements of the European Union’s policy in the area of justice,
freedom and security. Adopted as part of the Stockholm Programme, Directive 2013/48/EU of the European
Parliament and of the Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings
and in European arrest warrant proceedings89 enforces adoption of minimum procedural safeguards in
relation to the right to defence.
According to its provision suspects and accused persons have the right of access to a lawyer in such time and
manner so as to allow the persons concerned to exercise their rights of defence practically and effectively.
They shall have access to a lawyer without undue delay, inter alia before being questioned by the police
or any other law enforcement or judicial authority and also after deprivation of liberty. The right of access
to a lawyer shall entail the right to meet in private with the lawyer, lawyers to be present and participate
in suspects interrogation and to attend evidence gathering acts such as identity parades, confrontations,
reconstructions of the scene of crime. What is more, Article 10 of the Directive 2013/48/EU guarantees every
person subjected to the EAW procedure the right of access to a lawyer in the executing Member State upon
arrest pursuant to the European arrest warrant.
Thorough analysis of CCP provisions indicates that Directive 2013/48/EU has not been implemented to Polish
law properly. Currently the CCP does not include effective solutions guaranteeing every arrested person
full access to a lawyer before being questioned. Furthermore, none of the provisions of the CCP obliges the
hearing authority to postpone the hearing to establish a lawyer and to notify him of the date of the hearing.
Even the justified absence of a defender does not stop the interrogation.
Faulty transposition of Directive 2013/48/EU has major consequences. It will results in a systematic violation
of the rights of detainees, who will be interviewed without the presence of a lawyer despite being arrested.
88 L. Paprzycki, Komentarz aktualizowany do art. 425-673 Kodeksu postępowania karnego, Internet Legal Information
Database LEX.
89 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access
to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to communicate with third persons and with consular authorities
while deprived of liberty; available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0048
(access: 18 May 2018).
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As a consequence, in the near future an issue of a direct effect of the Directive may arise, as its provisions
might be recognized as unconditional, precise and clear enough.
These doubts encouraged the HFHR to ask for a meeting with the Minister of Justice on the implementation
of Directive 2013/48/EU to Polish law. The deputy Minister replied that, according to his opinion, there is no
need for any legislative action in that area. He indicated that Directive 2013/48/EU has been implemented
without adaptation of CCP.
Most importantly, the CCP does not guarantee that the surrendered persons should be represented both in
issuing and executing state.
4.2.4. Right to translation and interpretation
According to Article 72 CCP, an accused who does not have a sufficient command of Polish is entitled to
state-funded help of an interpreter. According to the Supreme Court, this entitlement is not restricted to
persons who do not know Polish completely, but it should also include the situation in which an interrogated
persons does not sufficiently understand questions asked to them or is unable, due to poor language skills, to
testify in Polish.90 According to S. Steinborn that provision applies also to all situations in which the accused
knows Polish to some extent, but their knowledge of this language is not sufficient to defend themselves
independently.91
The interpreter should be summoned to assist in all activities with the participation of the accused. The
accused who does not have a sufficient command of Polish has to be provided with the translation of a
decision presenting, supplementing or changing charges, an indictment, as well as any judgement which
might be subject to an appeal or which ends the proceedings. With the consent of the accused, it is sufficient
to announce the translated judgment concluding the proceedings, if any appeal is not admissible.
Currently, there is no provision directly indicating that the accused who does not have a sufficient command
of Polish has to be granted state-funded legal aid. However, according to S. Steinborn, such a situation may
justify granting the accused a state-funded legal defence counsel based on Article 79 § 2 of CCP.92 According
to that provision the accused must have a defence counsel if the court deems it necessary due to the
circumstances impeding the defence.
For this reasons, it should be recognized that the current provisions of CCP correspond to the requirements
of the 2010/64/EU Directive of the European Parliament and of the Council of 20 October 2010 on the right
to interpretation and translation in criminal proceedings.
4.2.5. Presumption of innocence
Presumption of innocence is one of the main principles of the Polish criminal procedure. According to Article
5 CCP, the accused is presumed innocent until their guilt is proven and affirmed by the final judgement of the
90 Supreme Court judgement of 22 April 1970, case no. III KR 45/70.
91 S. Steinborn, op.cit.
92 S. Steinborn, op.cit.
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court. Therefore, it is mainly directed towards courts, the police and prosecutions. However, it might also be
applied to journalists. Pursuant to Article 13 of the Act on Press Law, journalists are not allowed to express
opinions in the press as to the outcome of court proceedings before the judgment in the first instance.
Personal data and images of persons against whom pre-trial or court proceedings are pending, shall not be
published in the press unless the persons agree.
One of the consequences of the presumption of innocence is that the accused does not have to prove that
they are innocent. As a result, the burden of proof lies on the state, namely the prosecution. They bear the
risk of failure in proving that the accused is guilty.
The in dubio pro reo rule (described in Article 5 § 2 CCP) might be recognized as another consequence of
the presumption of innocence. According to that rule, irresolvable doubts (legal or factual) are decided
exclusively in favour of the accused. The rule is only applicable to doubts which could not be clarified during
evidentiary proceedings. As a result, whenever the court is not able to determine as true one of at least two
versions of the case, despite comprehensive assessment of evidence, the court is obligated to choose the
version which is most the favourable for the accused.
Nevertheless, CCP provisions on presumption of innocence should also be assessed from the perspective
of Directive of the European Parliament and of the Council of 9 March 2016 on the strengthening of certain
aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings, as
it sets one of the most important guarantees of fair trial. The 2016/343 Directive deals with certain aspects
of the presumption of innocence and the right to be present at trial in criminal proceedings for suspects or
accused persons, in order to facilitate the mutual recognition of judgments and judicial decisions, as well
as police cooperation and criminal justice with a cross-border dimension. Its text has been the subject of
an opinion of the Commission on Codification of Criminal Law. According to this opinion, the draft of the
Directive, in reference to the presumption of innocence, does not propose any procedural standards that
would exceed those already guaranteed in Polish criminal proceedings under applicable law.93
A significant part of the above-presented observations remains valid to this day. The problem remains in
Article 168a which was introduced to CCP in 2017. It permits, contrary to existing rulings of the Supreme
Court, the admission of evidence obtained by a public official through an offense, different than murder,
deliberate damage to health or unlawful deprivation of liberty. As a consequence, it allows the possibility
of legalizing evidence, e.g. obtained by psychological torture. This is clearly in conflict with the principle
of nemo se ipsum accusare tenetur and the axiology of the 2016/343 Directive. Similarly, the content of
Article 233 § 1a of the Criminal Code, which criminalizes the situation in which a witness commits perjury to
avoid confessing to a crime or testifying about a crime committed by his or her family, cannot be considered
compatible with basic assumptions of Directive 2016/343.

93 Opinion of 20 March 2014 of the Commission on Codification of Criminal Law on projects: of the European
Parliament and Council Directive on the strengthening of certain aspects of the presumption of innocence and the
right to be present at trial in criminal proceedings (COM (2013) 821); European Parliament and Council directives
on temporary legal aid for suspects or accused persons who have been deprived of liberty and on legal aid in
the framework of the European arrest warrant proceedings (COM (2013) 824); European Parliament and Council
directives on procedural guarantees for children suspected or accused in criminal proceedings (COM (2013) 822);
available on:
http://bip.ms.gov.pl/pl/dzialalnosc/komisje-kodyfikacyjne/komisja-kodyfikacyjna-prawa-karnego/opinie-komisjikodyfikacyjnej-prawa-karnego/download,2663,4.html (access: 18 May 2018).
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4.2.6. The right to a fair trial in Poland in recent ECHR judgements
According to official ECtHR statistics in nearly half of its judgments against Poland the ECtHR found a violation
of Article 6 of ECHR (48%). A vast majority of cases concerned the length of proceedings.94.
In one of the latest ECtHR judgements in case Rutkowski and others v. Poland,95 ECtHR examined applicants’
complaints on the excessive length of proceedings before Polish courts. In their opinion at the national
level, the operation of a remedy for excessive length of court proceedings was defective. The amounts of
compensations they received were far below the average sum awarded by ECtHR in analogous cases. The
Court found such situation to be a breach of Article 6 and Article 13 of ECHR. Since more than 650 similar
cases were pending at that time, it decided to apply the pilot judgment procedure and communicate all new
applications in that matter to the Polish government, giving it a two-year limit for processing those cases and
affording redress to all victims of ECHR violations.
In December 2016, the Parliament adopted an amendment to the 2004 Act on the complaint about a breach
of the right to have a case examined in an investigation conducted or supervised by a prosecutor and in
judicial proceedings without undue delay. In theory, it was aimed at implementation of the judgement in
case Rutkowski and Others v. Poland. However, according to the HFHR, the amendment did not ensure that
“Polish law finally satisfies the ECHR standards.” The HFHR recommended that the Polish Parliament abolish
maximum level of compensation and substantively increase the amount of compensation for each year of
prolongation of proceedings.

4.3. Independence of the Polish justice system and the rule of law in Poland
Over the last two years, Polish authorities have adopted several laws affecting the justice system in Poland,
especially the Constitutional Tribunal96, Supreme Court, ordinary courts and the National Council of the
Judiciary97 – a constitutional body established to protect the independence of justice. The executive has been
given enormous powers to interfere in the composition, powers and functioning of the courts. The ongoing
changes in the justice system have led to a situation in which the judiciary system fell under political control of
the ruling majority. Even if not politicised, the judiciary is vulnerable to political pressures, and much depends
on individual judges and their choices.
That situation has led the European Commission (hereinafter: “EC”) to a conclusion that there is a risk of
a serious breach by Poland of the values referred to in Article 2 of the Treaty on the European Union. As
a result, the EC issued several recommendations to Polish authorities including to refrain from any actions
or statements which ”could further undermine the legitimacy of the judiciary.” However, they did not bring
94 Violation by articles and by states, available at: www.echr.coe.int/Documents/Stats_violation_1959_2016_ENG.
pdf (access: 18 May 2018).
95 ECtHR judgement in case Rutkowski and Others v. Poland of 7 July 2015, application nos. 72287/10, 13927/11,
46187/11.
96 M. Szuleka et al., The Constitutional Crisis in Poland. 2015 – 2016, available at: www.hfhr.pl/wp-content/
uploads/2016/09/HFHR_The-constitutional-crisis-in-Poland-2015-2016.pdf (access: 18 May 2018).
97 Opinion on the Draft Act amending the Act on the National Council of the Judiciary; on the Draft Act amending the
Act on the Supreme Court, proposed by the President of Poland, and on the Act on the Organisation of Ordinary
Courts, adopted by the Commission at its 113th Plenary Session (Venice, 8-9 December 2017), available at: http://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)031-e (access: 18 May 2018).
48

any expected results. Therefore, the EC was forced to trigger Article 7 of the Treaty on the European Union
against Poland.
As already indicated above, this situation poses a serious threat for the European system of mutual
recognition. Triggering Article 7 undermines trust towards decisions issued by Polish courts and it may lead
to non-execution of EAWs from Poland. In fact, the situation has already provoked judicial decisions in EAW
cases, questioning the independence of the judiciary in Poland and inquiring for a solution from the Court of
Justice of the European Union (see Sub-chapter 3.2.).98

98 The Minister of Justice and Equality v. Celmer, [2018] IEHC 119.
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Conclusions
Firstly, the project conducted by the HFHR has proven that the practice of applying EAWs requires regular
analysis from the national and European perspective. These evaluations should include the opinions of
judges, prosecutors and defence lawyers. Moreover, it would be important to compare and contrast the
judgments and decisions from the different countries. Proposed methodology is the consequence of the
position of this instrument in the European system of cooperation in criminal cases and its importance for the
effective implementation of the principle of mutual trust. The necessity of such research is also justified by
the statistical data which prove that it is an instrument often used by national authorities.
However, it must be underlined that the most important element of the judicial cooperation in criminal matters
is a human story. That is why during extradition procedures each case should be assessed comprehensively
– not only from the perspective of the committed act, the punishment or measure that should be executed.
As a consequence, the main element of debates on the national and international level should be, on the
one hand, the impact of using the EAW on individual rights and freedoms and, on the other, the impact
of human rights on the possibility to execute the EAW. The conducted research has proven that human
rights issues should be taken into account by all bodies involved in the procedure of transferring persons in
connection with criminal proceedings – both judicial authorities, prosecution office and defenders in issuing
and executing states.
Moreover, the procedure connected with the EAW is the best example of the co-existence of two legal systems
and two systems of protection of human rights, the European Union and the Council of Europe. From this
perspective, the special roles are played by the prohibitions and orders defined in Article 3 and Article 8 of the
ECHR. This conclusion is fully justified by the ruling of the CJEU in the case of Aranyosi and Căldăraru.
Finally, it should also be mentioned that the changes observed in the European Union in legal, political and
social sphere have an impact on the discussions on the future of the EAW. Experts and practitioners point
out that there is still a question whether the doubts about the independence of the Polish justice system will
not undermine the principle of mutual trust in the EAW procedure and consequently will not prevent other
member states from using it.
If we are to call for further development of detailed rules on the EAW, the following proposals are worth
considering:

Practical recommendations for European authorities

50

•

It is necessary to increase the awareness of judges and lawyers about the possibility of asking preliminary
questions to the CJEU in matters relating to the EAW because it can effectively eliminate doubts that the
parties of these proceedings must face. Moreover, the jurisprudence of the CJEU may lead to a more
harmonized and proportionate practice within the EU.

•

It would be important to organize regular meetings for defence lawyers from various EU countries. They
could be treated as a platform for exchanging their experience regarding the functioning of the EAW and
other forms of cooperation in criminal proceedings.

•

It is necessary to prepare a database of the judgments of non-execution of EAWs because of a possible
violation of fundamental rights.

Practical recommendations for Polish authorities
•

•
•

The Ministry of Justice, the National School of Judiciary and the National Bar Association should develop
a special training programme about the standards of the EAW. In Poland, there is no top-down and formal
system of specialisations within the professions of an attorney and a legal counsellor. There is also no
separate category of attorneys handling EAW cases. That is why professionals should do their best to be
prepared for their role as well as possible. Therefore, training activities are of particular importance. Their
program should include not only the provisions of the criminal procedure concerning the EAW. Special
attention should also be paid to the possibility of cooperation between an attorney representing a client
in Poland and a defence lawyer in the issuing or executing state. For this purpose, it would be essential
to familiarize lawyers with the practice of courts of other countries to which Polish EAWs are sent most
often.
In connection with the growing role of EU law concerning criminal proceedings, it would be advisable to
extend the training programme in this area for attorneys, legal counsellors and prosecutors.

National law
•

One of the aims of the last reforms of the Polish criminal procedure was to limit the issuance of EAWs in
less serious cases. However, the principle of proportionality is still not fully implemented in practice. That
is why it is still justified to call for further change of the current practice.

•

The manner of deliveries in criminal proceedings has an influence on the application of the EAW. It is
worth to consider the introduction of an electronic system of notification for people living abroad.
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Annex 1. Polish criminal justice system
A.1. Relevant law
For an international reader, a thorough assessment of the Polish practice regarding EAW may require a certain
level of familiarity with the basics principles enshrined in the Polish criminal justice system. For this reason
below, we present the most important characteristic of the Polish justice system, procedural safeguards, rules
governing pre-trial detention and prison conditions. Some of the information regulating those issues might be
found in the following legal acts:
xx
xx
xx
xx
xx

Constitution of the Republic of Poland99 (hereinafter: “Constitution”);
Code of Criminal Proceedings100 (hereinafter: “CCP”);
Criminal Code101 (hereinafter: “CC”);
Minister of Justice Regulation of 22 December 2016 on the organizational and procedural regulations
regarding pre-trial detention102;
Minister of Justice Regulation of 22 December 2016 on the organizational and procedural regulations
regarding the execution of the penalty of deprivation of liberty.103

A.2. Criminal liability
As a rule, under Polish law only a person who has reached the age of 17 and has committed a prohibited act
may be held responsible in accordance with the rules laid down in the Criminal Code. There is one exception
to this rule. A juvenile who, after reaching 15 years of age, has committed a crime listed in Article 10 § 2 CC
may be held responsible pursuant to the rules laid down in CC, if the circumstances of the case and the level
of the juvenile’s developmental maturity, his features and personal conditions so allow and in particular
where the educational or corrective measures previously taken have proven not to be effective. The crimes
listed in the quoted article are:
xx Article 134 (assault at the President’s life),
xx Article 148 (1)-(3) (manslaughter and murder),
xx Article 156 (1) or (3) (severe bodily harm),
xx Article 163 (1) or (3) (causing a dangerous event and its aggravated form),
xx Article 166 (seizing control of a vessel or aircraft),
xx Article 173 (1) or (3) (catastrophe in communication),
xx Article 197 (3) or (4) (aggravated rape),
xx Article 223 (2) (assault on a public official),
99 Journal of Laws 1997, no. 78, item 483.
100 Journal of Laws 2017, item 1904.
101 Journal of Laws 2017, item 2204.
102 Journal of Laws 2016, item 2290.
103 Journal of Laws 2016, item 2231.
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xx Article 252 (1) or (2) (taking someone hostage) or
xx Article 280 (battery).
A.3. Structure of the judiciary
The judiciary in Poland is composed of common courts, military courts, administrative courts and the Supreme
Court. The Constitutional Court is responsible for controlling the constitutionality of laws.
There are three levels of common courts: district, regional and appellate courts. In certain cases specified in
the law, the parties to the proceedings and entities such as the Ombudsman, the Attorney General who is also
the Minister of Justice have the right to initiate proceedings before the Supreme Court.
In the first instance, cases are recognized by district (321 courts) and regional courts (45 courts). The division
of cases between these two types of courts depends primarily on the gravity of a given offense. For most
cases, district courts will be the courts of the first instance. The exceptions include e.g. felonies which belong
under the first instance jurisdiction of regional courts.
Regional courts are also competent under art. 607a CCP to issue a European arrest warrant (hereinafter:
“EAW”). They also decide on a transfer of a surrendered person based on the European arrest warrant to
the issuing country. A person who is subject to an EAW has the right to file an appeal with an appellate court
against the decision of the regional court to surrender a person.
It is also worth to note at this point that one of the last amendments to the Act on the organisation of
common courts104 has imposed a duty on the presidents of regional courts to indicate judges who will be
responsible for coordinating issues connected with human rights and international cooperation.
A.4. Types of penalties in Polish criminal law
Pursuant to Article 32 CC, there are five types of penalties: fine, restriction of liberty, imprisonment, 25
years of imprisonment and life imprisonment. The court may conditionally suspend the imposition of a fine,
restriction of liberty and deprivation of liberty.
According to the data from the Ministry of Justice, deprivation of liberty is the most common punishment
used in the Polish justice system. In the years 2008 – 2015 more than 2 000 000 cases out of 3 009 058 ended
with the imposition of such a penalty. However, nearly 84% of those sentences (i.e. approx. 1.6 million) were
conditionally suspended. As has already been indicated above frequent suspension of prison sentences and
subsequent execution of those sentences following specific circumstances plays a part in the Polish EAW
practice. What is even more important, the usual length of such a penalty did not exceed 2 years.
A.5. Types of crimes in Polish criminal law
The Criminal Code distinguishes two types of crimes: offences and felonies. An offense is punishable by a fine
of more than 30 daily rates or over 5,000 PLN, restriction of liberty or deprivation of liberty exceeding 30 days.
104 Journal of Laws 2018, item 23. Amendments: Journal of Laws 2018, items 3, 5, 106 and 138.
53

A felony is an act punishable by imprisonment not shorter than 3 years or a more severe punishment.
It is also important to note that most crimes, including all felonies, are prosecuted ex officio. However, the
Criminal code foresees that certain offences are publically-prosecuted upon a motion of the victim (e.g.
stalking – art. 190a), while others are entirely privately-prosecuted (e.g. defamation – art. 212 CC, insult – art.
216 CC, etc.).
The crime rate in Poland has been systematically decreasing for several years. While in 2003 it reached nearly
1.5 million recorded crimes, by 2016 it dropped by a half to 750,000. The most common crimes in Poland
are crimes against property and communication safety. In 2015, the number of the former slightly exceeded
83,000 convictions out of a total of 260,000. In the same year, nearly 61,000 people were convicted for
committing a crime against communication safety.
In 2016, Polish criminal courts considered cases of 322,000 people (while in 2004, this statistic amounted
to 564,000).105 Only 2.63% of these persons were acquitted. In the same year, the penalty of deprivation of
liberty was the most commonly used among the sanctions available to Polish courts.106 It was imposed in
nearly 43% of cases that ended up with a conviction. However, in 65% of such cases the execution of the
sentence was conditionally suspended.107
A.6. Principle of legality
Polish criminal proceedings are governed, among others, by the principle of legality as opposed to the
principle of opportunity. As noted above, this may, to an extent, account for a high number of EAWs issued
by Polish courts. Thus, according to Article 10 CCP, with respect to an offence prosecuted ex officio, the
prosecution has a duty to initiate and conduct pre-trail proceedings, as well as bring and support charges. In
addition, the CCP indicates that, except for cases described in domestic law or international law, no one might
be discharged from liability for a committed crime. Therefore, unlike in systems espousing the principle of
opportunity, prosecutors in Poland have no discretion to abandon prosecution of a given crime. What is more,
an unreasonable decision to cancel the prosecution might itself be recognized as a crime. As a result, the
prosecutors have a duty to take all available measures to bring the offender to justice, no matter how minor
the crimes, and use measures adopted by the international law, e.g. EAWs. Similarly, as in the decision to
cancel the proceedings, unreasonable decision not to issue a motion for a EAW may also itself be recognized
as a crime.
A.7. Pre-trial detention
Pursuant to Article 41 of the Constitution: “Personal inviolability and security shall be ensured to everyone. Any
deprivation or limitation of liberty may be imposed only in accordance with principles and under procedures
specified by statute.” Paragraph 3 of this article provides inter alia that:

105 Ministry of Justice, Statistics tables, available at: https://isws.ms.gov.pl/pl/baza-statystyczna/
106 Ibid.
107 Ibid.
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“Within 48 hours of detention, the persons shall be given over to court for consideration
of the case. The detained persons shall be set free unless an order of pre-trial detention
is issued by a court, along with specification of the charges laid, has been served on
them within 24 hours of the time of being given over to the court’s disposal.”
The Code of criminal procedure describes more specific grounds for application of pre-trial detention and
other preventive measures. Pursuant to its provisions, preventive measures can be applied only where the
collected evidence indicates a high probability (nearing certainty) that the defendant has committed an
offence and there is a need to secure a proper course of proceedings, or a need to prevent the defendant
from committing a new, serious offence.
Moreover, CCP specifies other conditions governing the application of preventive measures. They may be
ordered only if there is a justified concern: (1) that the defendant will abscond or go into hiding, in particular
where their identity cannot be established or when they have no country of permanent residence, or (2) that
the defendant will attempt to induce others to give false testimony or explanations or obstruct the proper
course of the proceedings by any other unlawful mean.
According to Article 258 § 2 CCP, in case of a defendant who is charged with committing a felony or a
misdemeanour punishable with imprisonment with an upper limit of at least eight years or whom the firstinstance court sentenced to imprisonment exceeding three years, the need to apply pre-trial detention may
be justified by the severity of a penalty that may be imposed on a suspect.
Pursuant to Article 257 CCP, pre-trial detention should be treated as a measure of last resort. Consequently, it
cannot be applied where another preventive measure might be sufficient. Moreover, pre-trial detention must
not be applied if it would cause serious danger to the defendant’s life or health, or would have extremely
heavy consequences for the defendant or their immediate family.
The number of cases in which pre-trial detention was applied has been decreasing since 2005 (which is the
oldest statistical record on PTD published by the Minister of Justice). While in 2005 district courts applied
pre-trial detention with respect to 32,574 persons, in 2016 such a measure was employed in the case of 6,081
defendants.108 However, the number of detainees may increase in 2017. According to the statistics of the
Ministry of Justice, in the first half of 2017 nearly 3,500 defendants were detained pending trial.109
According to Prosecutor General’s data for the period between 2009-2014, the number of prosecutorial
motions for pre-trial detention decreased by ca. 30% (from 27,693 to 18,835). A slightly smaller decrease
could be observed with respect to pre-trial detention ordered by courts based on those motions. At the same
time, the success rate of prosecutorial motions between 2009-2014 slightly increased reaching 91.48% in
2014.110 Therefore, the progressive decrease in the number of pre-trial detention orders might be recognized
as a result of decreasing number of prosecutor’s motions for pre-trial detention.
108 Ministry of Justice, Statistics tables. Preventive measures in years 2005-1st half of 2017, available at: https://isws.
ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/download,2853,51.html (Accessed: 18 May 2018).
109 Ibid.
110 See Kladoczny P., Smętek J., Wiśniewska K., Practice of pre-trial detention in Poland. Research report, Helsinki
Foundation for Human Rights, March 2016, available at: www.hfhr.pl/wp-content/uploads/2016/02/HFHR_
PTD_2015_EN.pdf (Accessed: 18 May 2018).
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The average length of pre-trial detention in 2016 was 13.6 months (in case of regional courts) and 6.3 months
in case of district courts.
A.8. Safe conduct (list żelazny)
The regional court may issue safe conduct whenever the accused sojourning abroad declares that they are
willing to appear in court or before the prosecutor (in preparatory proceedings) on a designated day. The
issuance of safe conduct may be conditional on the posting of bail.
The safe conduct grants the accused a right to remain at liberty until the proceedings have been validly
concluded, only if they appear at the time designated by the court or prosecution (in pre-trial proceedings),
do not leave their place of stay unless being permitted to do so by the court, and do not induce witnesses to
give false testimony or explanations or attempt in any other manner to obstruct the proceedings.
Whenever the accused violates the conditions of safe conduct (e.g. inducing witness to give false testimony
or leaving their place of stay without a permit), it might be revoked by the court. The orders of the court not
to issue a safe conduct or to revoke safe conduct might be subjected to an appeal.
Unfortunately, some case law of Polish courts indicates that it is impossible to simultaneously apply safe
conduct and search for the same accused person through an EAW. Thus, the issuance of an EAW might be
assumed to constitute an obstacle, albeit not directly indicated in the CCP, to grant safe conduct.111 However,
there is also case law indicating that as long as the EAW is not implemented, it cannot be recognized as
a negative condition for issuing safe conduct:

“If the court finds that in a case, the safe conduct would be a sufficient measure against
the suspect, actions would have to be taken to repeal the EAW. When considering the
issuance of safe conduct, the court cannot focus solely on the performance of the suspect.
It is also important to secure the interests of justice and the conducted proceedings.”112
For this reason, safe conduct might be recognized mainly as a useful tool to avoid issuing an EAW by Polish
courts, not to guarantee that a person wanted under an EAW will remain at liberty until the conclusion of
proceedings.

111 Appellate Court in Katowice, Judgement of 30 April 2014, case no. II AKz 253/14.
112 Appellate Court in Katowice, Judgement of 26 October 2016, case no. II AKz 566/16.
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1. Introduction
This report has been developed within the context of the “Beyond Surrender” project. The
aim of the project is to study the experiences of people following their surrender to another
country through the use of the European Arrest Warrant (EAW) in order to document its
impact on their lives and the lives of their families. The project has a regional dimension and
has been carried out in four Member States of the European Union (Romania, Poland,
Lithuania and Spain) under the coordination of Fair Trials Europe based in Belgium, in
partnership with Apador-CH (Romania), Helsinki Foundation for Human Rights (Poland),
Human Rights Monitoring Institute (Lithuania) and Rights International Spain (Spain).
The simplified system of surrender established by the European Arrest Warrant Framework
Decision has undoubtedly had success in preventing the EU’s open borders from being
exploited by those seeking to evade justice. However, over the years significant problems
have been observed related to: (i) the disproportionate use of EAWs; (ii) excessive and
unjustified use of pre-trial detention; (iii) the failure of the issuing States when it comes to
ensuring appropriate protection of the human rights of the persons sought; and (iv) the
failure on the part of judges, prosecutors and lawyers in the executing States to follow-up
what happens after surrender, including whether assurances (if given) were upheld.
A series of measures have been adopted in order to resolve these problems: (i) in 2009, the
Framework Decision on supervision measures as an alternative to provisional detention was
approved (2009/829/JHA); (ii) in 2010, the Council modified its guidelines on EAWs
recommending that the issuing state carry out a proportionality assessment; and (iii) the
adoption of procedural rights Directives on the right to interpretation and translation in
criminal proceedings (2010/64/EU), the right to information (2012/13/EU) and the right of
access to a lawyer (2013/48/EU) (the Roadmap Directives). The aim of these measures is to
safeguard the fairness of criminal proceedings in the EU and, at the same time, enhance
mutual trust. However, there is little information available on the impact (if any) of these
measures on the protection of the human rights of the requested and surrendered person.
In general, little is known of the actual impact of the EAW system on the lives of requested
persons following their surrender.
It is worth highlighting that the Court of Justice (Grand Chamber) of the EU, in the Aranyosi
and Caldararu judgment (Cases C-404/15 and C-659/15 PPU, of 5 April 2016) places the
protection of human rights at the heart of the EAW system’s operation. The decision refers
to the detention conditions (both pre-trial and custodial) in the issuing State, and the Court
instructs the Member States to conduct a human rights assessment before taking a decision
on surrender. A person should not be surrendered if there are objective, reliable, precise
and up-to-date elements that demonstrate the existence of systemic or generalised breach
of human rights in the issuing State and there is a genuine risk, in the specific case, that the
requested person may be impacted by that violation. Therefore, it is necessary to analyse
6

the issues related to the EAW and the protection of human rights taking into consideration
the specific circumstances of each case.
The overall objective of the activities involved in the “Beyond Surrender” Project is to: (i)
provide a human perspective and insight into the treatment received by people after their
surrender under accusation EAWs; (ii) raise awareness among judicial actors and legal
professionals of the practical relationship between the minimum standards of the Roadmap
Directives, the alternative measures to pre-trial detention (ESO) and the operation of the
EAW Framework Decision; (iii) identify and illustrate good and bad practice in postsurrender treatment to support effective implementation of the EAW Framework Decision,
the ESO and the Roadmap Directives; and (iv) inform the EU's work in the field of justice,
with a view to creating sound and accurate minimum standards for mutual recognition.
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2.

Research methodology

The research was carried out pursuant to a common methodology also used by the rest of
the partner organisations and which took into account what monitoring activities were
possible in different national legal contexts. That methodology included:

2.1. Desk review
The research team carried out extensive documentary research that covered Spanish
procedural legislation, a review of case law and the doctrine of legal scholars as well as the
analysis of statistical data and reports.

2.2. Identification and monitoring of individual cases
In addition to the desk review, the research team carried out substantive work in order to
identify cases, and monitor them, of persons surrendered to Spain pursuant to EAWs issued
by Spanish judicial authorities.
Prior to this, on the one hand, an information pack for lawyers was prepared with the
objectives and methodology of the Project, including an informed consent form for
surrendered persons who wanted to participate in the Project. On the other hand, project
partners designed a range of monitoring research tools to document the cases: a
questionnaire for the interview with the lawyer in the issuing State; a questionnaire for the
interview with the surrendered person; a questionnaire for the interview with family
members of the surrendered person; a case file review form; and a form for recording the
hearings and trials; with the completion of one of these methods of documentation being
sufficient for the research. These tools were developed by the regional coordinator and
provided to all the partners. Moreover, they were first translated from English to Spanish
and subsequently adapted to the specific conditions of each category and the particularities
of Spanish legislation and practice.

2.3 Documentation of human stories
The information obtained from the interviews and in the review of case files is documented
in detail in the case studies, with a view to demonstrating the human impact of surrender
and placing the protection of human rights in the context of real cross-border cases. The
human stories include: (i) a summary of each case, patterns of good and bad practices and
the comments of the surrendered person and/or the lawyers in the issuing and/or executing
States, and (ii) a short video featuring personal testimony.

2.4 Ethical issues
8

The investigation has been guided by the following principles: (i) informed consent: both
the surrendered persons interviewed and their lawyers and/or family members were
informed of the content of the Project, having to give prior, written authorisation for the
interviews and granting access to the case files; (ii) data protection: the data obtained in the
course of the investigation was treated in a confidential manner and stored safely; (iii)
improper use of data: the data obtained during the monitoring and documentation of the
cases will only be used in the context of the Project.

2.5 National report
The information and results obtained from the performance of the activities of the Project
have been set out in this national report that addresses the problems encountered, the
human impact of these problems, the good and bad practices and includes a series of
recommendations. This and the other national reports will serve as a basis for the drafting
of a regional report that is also a part of the Project.
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3.
Identification and monitoring of cases following surrender to
Spain: difficulties encountered
First of all, personal interviews and meetings with
contacts from the research team were used to gather practical information and get an idea
of the degree of difficulty that the identification of individual cases would entail. A small
group of lawyers who are close to the organisation were interviewed, albeit none of them
had participated in an EAW procedure issued by Spanish judicial bodies. The following step
was to meet prosecutors and judges, also from the network of professionals related to the
organisation, from different jurisdictional areas, such as the Madrid investigating courts.
This was because, in general, any person surrendered pursuant to an EAW issued by a
Spanish judge or court, upon arrival by air, is brought before the acting Duty Court for
Procedures (Juzgado de Guardia en funciones de Diligencias) in Madrid, regardless of the
location of the issuing court. It was through these personal contacts that the cases of Sara
and Gabriel were identified and documented.
The research team then went on to consult with the legal aid department at the Madrid Bar
Association; we met with the Criminal and Human Rights divisions of the Association and
organised an information seminar with the latter in order to disseminate the Project among
the collective of lawyers and thus promote their participation in it.1 These meetings did not
enable us to identify specific cases for monitoring purposes.2 Finally, letters were sent to
the Ministry of Justice, the General Council for the Judiciary, the Directorate General of the
Police– International Cooperation Division (which comprises the National Central Bureau of
Interpol, the Europol National Unit and the Sirene Bureau) and the International Legal
Cooperation Network of Court Clerks (RECILAJ in Spanish).
The Sirene Bureau supplied global data on the number of EAWs issued by Spanish judicial
bodies (see section 5.2), without specifying the issuing authority or the case file number.
The Ministry of Justice notified us indirectly, via the RECILAJ, that they would not be able to
help in the identification of cases, or supply any data, due to the Spanish Personal Data
Protection Act (Ley Orgánica 15/1999, de 13 de diciembre, sobre protección de datos de
carácter personal). This stance also made it impossible for the RECILAJ to collaborate, even
though its general coordinator had initially been prepared to contribute to the Project, as

The meeting with the Madrid Bar Association led to the organisation of the seminar entitled
“Jurisdictional
practice
regarding
EAWs
in
Spain”
http://rightsinternationalspain.org/es/campanias/20/beyond-surrender-/63/seminarios in which
around 100 lawyers participated. Moreover, we also had the opportunity to participate in the IV Seminar
on International Criminal Law – Mutual recognition of criminal decisions in the EU and other cooperation
issues, organised by the Malaga Bar Association in order to also present the “Beyond Surrender” Project
and
invite
the
lawyers
to
participate
by
identifying
cases
http://formacion3.tirant.com/tirant/pdfs/CTF00187.pdf .
2 While 22 lawyers initially contacted the research team indicating their interest in collaborating, the cases
in which they had been involved were EAWs issued by other Member States (Spain as the executing State)
or ultimately did not work out (for example, because it was not possible to locate the surrendered person
as he/she had been released on bail following surrender).
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the Ministry of Justice did not authorise the collaboration. Meanwhile, the General Council
for the Judiciary (the Judicial Council) had no issue with the organisation being granted
access to the documentation in the judicial case files processed by the judicial bodies3, and
to that end its Permanent Committee issued a resolution providing a list of courts that
issued EAWs (see section 5.2), and authorising the “exhibition or issue of copies of the
judicial decisions handed down, observing at all times the rules on the protection of personal
data and the secrecy of judicial procedures”4.
The circumstance that the lists provided by the Judicial Council and by Sirene did not include
any case file numbers meant, in practice, that the research team had to contact all the courts
on the list (with the exception of the Juvenile Courts and the Gender Violence Courts)5.
Therefore, the research team contacted 207 courts throughout Spain6, requesting access to
case files, the proceedings number and the name of the lawyer.
We did not receive any reply from 111 courts (54%). The research team did obtain a
response from 96 courts with some information on 142 case files; 3 of which concluded with
the documentation of the Ronaldo, Benjamin7 and L. Alberto cases.
It is worth indicating that the research team, after informing the regional coordinator of the
project, decided not to monitor cases involving serious offences, such as terrorism,
membership of a criminal organisation, drug trafficking (in the context of organised crime),
the possession of and/or trafficking in weapons, human trafficking, murder, manslaughter,
or violence against women or children. This meant that 20 case files (14%) were excluded
from the research.
Not having the judicial case file number made it very difficult for the issuing courts who were
prepared to collaborate to identify the cases. In three 3 instances, the Court Clerk was
unable to identify the EAW case file. For example, Investigating Court no. 1 in Marbella said
that “it did not have a specific list of EAWs issued and was unable to locate anything without
the case file number”8. In fact, several Court Clerks stated that the Judicial Council data was
This is in accordance with the formalities and procedures established in Article 4 of Regulation 1/2005
of 16 September on ancillary aspects of judicial procedures (in relation to Articles 2 and 3 of the same).
This Regulation is based on the principle that the Administration of Justice is public and is only secret in
the cases envisaged by law. The information requested referred to the specific data of the courts issuing
the EAWs, as well as the number of the case file or proceedings, data that, due to its content and nature,
did not constitute data eligible for protection as far as we understand.
4 Resolution of 13 June 2016 attaching a list with all the courts (Investigating Courts, Criminal Courts,
Gender Violence Courts, Provincial Courts, the Special National Court – Criminal Division, Central Criminal
Court, Central Investigating Courts -, Central Youth Court and Youth Courts) which had issued EAWs in
2015. On 4 May 2017 a list of the EAWs issued by Spanish courts in 2016 was provided by the Council’s
Judicial Statistics Department.
5 We contacted the courts on the list for 2015 and 2016. On the list corresponding to 2016, of the 55 issuing
Investigating Courts, 11 were already on the 2015 list; of the 24 Criminal Courts, 9 were already on the
2015 list and of the 31 Provincial Courts, 15 were already on the 2015 list.
6 We were able to go the courts located in the province of Madrid in person.
7 Benjamin is a fictitious name as we were requested to maintain his identity confidential.
8 Investigating Court no. 1 in Guadalajara and Section 9, Málaga Provincial Court also told us they did “not
have a separate or independent registry” of EAWs issued and Section 2 of the Santa Cruz de la Tenerife
Provincial Court stated that it did “not have separate statistics for EAWs issued”. See footnote 44, on the
gathering of data.
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erroneous, such as Investigating Court no. 2 in Alcoy, which told us that there were not 11
EAWs, as the Council's list maintained, but just 1 EAW9. After speaking to the court clerks
from 8 courts who told us that they would send information, they ultimately failed to do so.
In 4 cases, the court clerks directly refused to provide any information whatsoever.
In 28 cases (20%) of the 142 case files on which we obtained information, the EAWs had not
been executed, mostly because the requested person had not been located: in two cases,
the persons sought were located via other means or in Spain; in 1 case, the Spanish court
cancelled the EAW because the surrender of the requested person for trial would take too
long as the person in question was serving a long-term sentence in another Member State10;
in another case, surrender was postponed until the sentence being served in the executing
State had been completed11; and, in 4 cases, the EAW for serving a sentence was withdrawn
as authorisation was granted for the sentence to be served in the executing State12.
Moreover, in 2 cases, the executing State refused to execute the Spanish EAW, because it
had failed to notify the requested person of the judgment convicting them in person (in
addition to applying the time limit subsequently)13 as well as because they were nationals
of the executing State14. In another case, the Court Clerk informed us that, following
surrender, the court considered that the offence had expired15. Finally, after reviewing the
information provided in 5 of the replies received, we were able to ascertain that they were
not actually EAWs, but other instruments of international judicial cooperation (mostly
extraditions).

Criminal Court no. 9 in Barcelona told us that, even though we identified 2 EAWs, it was only able “to find
the trail” of 1 and that they would speak to the “public servants to see if they could remember anything”
9

in order to obtain the case file. Section 6 of the Zaragoza Provincial Court also told us that it was only able
to identify 1 EAW of the 6 appearing on the Judicial Council’s list.
10 Reply from Section 1 of the Córdoba Criminal Court.
11 The person sought (a Spanish national) requested to serve his Hungarian sentence in Spain, but Hungary
did not authorise the transfer to Spain. The EAW had been issued by Section 2 of the Madrid Provincial
Court.
12 The Court Clerks have not specified whether the modification of the EAW to SDL was formally
documented.
13 The EAW had been issued by Section 3 of the Madrid Provincial Court.
14 The EAW had been issued by Section 3 of the Criminal Chamber of the National Court. Finally, the Italian
judicial authority agreed to hold the trial, with the persons sought (who were in prison) declaring via
video-conference and ultimately being acquitted.
15 The Court Clerk from Central Investigating Court no. 6 of the National Court.
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Once the case file number and identify of the defence lawyer had been obtained from the
courts, the next obstacle, no less challenging, was to obtain the collaboration of the lawyers.
In 19 cases (13%), the investigating team was unable to locate16 or contact the lawyer17. In
27 cases (19%), the researchers spoke to the lawyers and sent the information pack together
with the consent form. No reply was obtained despite follow-up calls and emails. On 13
occasions (9%), the lawyers were unable to contact their clients18. In 3 cases, the research
team contacted the requested person directly, but was unable to obtain a response or
consent.

It was not possible to obtain the contact details.
There was no reply to either the phone calls or emails, and it may have been the case that the contact
details were incorrect.
18 The replies given by the lawyer(s) were: the matter was from some time ago, contact with the client was
lost, they were legal aid lawyers or, after being released or immediately after the conviction following a
guilty, the execution suspended, and the client had left Spain.
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4. The legal framework
4.1. Instruments of mutual recognition in Spain
Spain initially incorporated Framework Decision 2002/584/JHA, of 13 June 2002 on the
European arrest warrant and the surrender procedures between Member States (EAW FD)
into the domestic legal system by virtue of Act 3/2003, of 14 March and the supplementary
Organic Law 6/2014, of 29 October. Both acts were derogated by the act on mutual
recognition of criminal decisions in the European Union (Ley 23/2014, de 20 de noviembre
de reconocimiento mutuo de resoluciones penales en la Unión Europea19 - the, Mutual
Recognition Act) and the supplementary Organic Law 6/2014, of 29 October, which amends
the Judiciary Act (Ley Orgánica 6/1985, de 1 de julio, del Poder Judicial). The Mutual
Recognition Act modifies the legislative technique used until now to transpose mutual
recognition instruments in order to “reduce the regulatory dispersion and complexity” of the
legal system, as affirmed in the Preamble of the Mutual Recognition Act. The Act is
presented, therefore, as a text that codifies all the instruments for the mutual recognition
of criminal decisions.
In addition to the EAW, the Mutual Recognition Act incorporated Framework Decision
2009/829/JHA, of 23 October, on the application, between Member States of the European
Union, of the principle of mutual recognition to decisions on supervision measures as an
alternative to provisional detention (ESO FD), as well as Framework Decision 2008/909/JHA,
of 27 November 2008, on the application of the principle of mutual recognition to
judgments in criminal matters imposing custodial sentences or measures involving
deprivation of liberty for the purpose of their enforcement in the European Union (the CSDL
FD).
Both Framework Decisions are relevant for the application of the EAW. The ESO FD is
conceived as a less harsh alternative, in cases of less serious offences, as it allows a person
residing in one Member State, but subject to criminal action in another Member State, to
be supervised by the authorities of the State in which he/she resides until the trial
commences. The surveillance measures are established by the State in which the trial is to
be held (Issuing State) and supervised by the State of origin or residence, thus seeking to
avoid the use of pre-trial detention, by virtue of the principle of proportionality20. As for the
It also incorporates the amendments introduced by Council Framework Decision 2009/299/JHA of 26
February 2009 amending Framework Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA,
2008/909/JHA and 2008/947/JHA, thereby enhancing the procedural rights of persons and fostering the
application of the principle of mutual recognition to decisions rendered in the absence of the person
concerned at the trial. The Mutual Recognition Act entered into force on 11 December 2014.
20 The types of supervision measures include: a) an obligation for the person to inform the competent
authority in the executing State of any change of residence, in particular for the purpose of receiving a
summons to attend a hearing or a trial in the course of criminal proceedings; b) an obligation not to enter
certain localities, places or defined areas in the issuing or executing State; c) an obligation to remain at a
specified place, where applicable during specified times; d) an obligation containing limitations on leaving
the territory of the executing State; e) an obligation to report at specified times to a specific authority; f)
an obligation to avoid contact with specific persons in relation with the offence(s) allegedly committed; g)
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CSDL FD, it is applied as an alternative to the EAW when the latter refers to the enforcement
of the sentence and the requested person is a citizen or resident of the executing State, or
has close links to that country, thus being able to serve the sentence imposed by another
State in the former State, facilitating his/her reinsertion into society.
The Preliminary Title of the Mutual Recognition Act establishes that mutual recognition will
have to apply with respect to the fundamental rights and freedoms and the principles
contained in the Spanish Constitution, in Article 6 of the Treaty on European Union and the
Charter of Fundamental Rights of the European Union, and in the European Convention for
the Protection of Human Rights and Fundamental Freedoms (Article 3). According to Article
4, “in the absence of specific provisions, the legal regime envisaged by the Criminal
Procedure Act will apply”. Title I of the Act (Articles 7 to 33) contains a general regime to all
instruments of mutual recognition, both concerning the transfer of those issued by Spanish
authorities and in relation to the recognition of those received in Spain for execution.
Thereafter, the Mutual Recognition Act regulates each of the instruments of mutual
recognition, of interest for the purposes of this research are: the EAW, in Title II (Articles 34
to 62), the decisions for which an CSDL is imposed, in Title III (Articles 63 to 92) and the ESO
in Title V (Articles 109 to 129). One of the main new developments and improvements with
regard to EAWs is the introduction of the principle of proportionality21.

4.2 The procedure for issuing an EAW in Spain
The competent authorities in Spain for issuing an EAW are “the Judge or Court hearing the
case in which this kind of order is required” (Article 35 Mutual Recognition Act). In
accordance with the principle of proportionality, Article 38 Mutual Recognition Act
establishes a preliminary phase to the issuing of an EAW, of an optional nature: taking the
statement of the requested person, requesting authorisation from the State where he/she
is located, by means of judicial cooperation or assistance (letter rogatory22). The outcome
of this procedure could avoid the subsequent arrest and detention.
Also in application of the principle of proportionality, the Mutual Recognition Act introduces
stricter requirements for issuing an EAW. In the event that the purpose of the EAW is to
conduct a criminal prosecution: (i) the requirements set out in the Criminal Procedure Act
for ordering the pre-trial detention of the requested person or those contained in Organic
an obligation not to engage in specified activities in relation with the offence(s) allegedly committed,
which may include involvement in a specified profession or field of employment; h) an obligation not to
drive a vehicle; i) an obligation to deposit a certain sum of money or to give another type of guarantee,
which may either be provided through a specified number of instalments or entirely at once; j) an
obligation to undergo therapeutic treatment or treatment for addiction; k) an obligation not to carry arms
and to avoid contact with specific objects in relation with the offence(s) allegedly committed (Article 110
Mutual Recognition Act, Article 8 ESO FD).
21 Another new development contained in Article 34 Mutual Recognition Act (definition of the EAW), is
that the purposes of execution of the same expressly include “a measure of internment in a youth offenders
centre”.
22 Although it has not yet been transposed to the Spanish legal system, Directive 2014/41/EU of 3 April
regarding the European Investigation Order in criminal matters has been in force since May. This is the
mechanism that can be used to obtain the statement from the investigated persons.
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Law 5/2000, regulating the criminal responsibility of minors, for ordering the provisional
internment of a minor (Article 39.1) must be met. As such, it will no longer be possible to
issue an EAW merely in order to locate or interview or take the statement of a person23; (ii)
the accusatory principle is introduced, as the Judge will only be able to issue the EAW, in a
reasoned ruling, at the request of the Public Prosecutor or the accusers (Article 39.3). While
the Mutual Recognition Act only mentions the private prosecution (acusación particular),
legal scholars consider that it should also include citizens' actions (acusación popular)24.
Moreover, the intervention of the defence in this procedure should not be overlooked25.
Neither the derogated Act 3/2003 nor the Mutual Recognition Act now clearly and expressly
establish the need for there to be a prior national judicial decision ordering the pre-trial
detention or imprisonment. According to legal scholars,26 Article 825 of the Criminal
Procedure Act (for extradition), in relation to Articles 829 and 830, should be applied by
analogy, that is, first a reasoned ruling ordering imprisonment or a final judgment must be
handed down. In any event, as a result of the judgment of 1 June 2016 from the Court of
Justice of the European Union in Case C-241/15, Bob-Dogi, there is no longer any doubt as
it confirms that there must first be a prior national detention order separate from the EAW,
in the absence of which the executing State should not execute the EAW.
In the event that the purpose of the EAW is to serve a custodial sentence, the replacement
or suspension of the sentence of deprivation of liberty should not be possible (Article 39.2
Mutual Recognition Act)27. In this case, the Judge will, of his/her own motion, decide to issue
the EAW, in the form of a reasoned decision or ruling.

See Pablo Ruz Gutiérrez, Cuestiones prácticas relativas a la Orden Europea de Detención y Entrega
(Título II de la Ley 23/2014), in “Aproximación legislativa versus reconocimiento mutuo en el desarrollo
23

del espacio judicial europeo: una perspectiva multidisciplinar”. In an interview with Judge Ruz, he stated
that “It is also a common problem to have to justify to the United Kingdom authorities why an EAW is

issued before “formal charges” have been delivered. A formal charge in the UK is similar to a Spanish
decision to prosecutor (indictment) or the decision to continue the investigation in the abbreviated
procedure. In these circumstances, Spanish judges or courts are required to explain, through additional
information reports, that in Spanish proceedings, formal charges can only be brought after the
investigated person has been heard. Spain needs to issue EAW before formal charges because Spain would
not be able to press formal charges unless the investigated person appears in court voluntarily or if the
taking of testimony cannot be possible by videoconference.”
24 In this regard, Pablo Ruz Gutiérrez, Cuestiones prácticas relativas a la Orden Europea de Detención y
Entrega (Título II de la Ley 23/2014), doc. cit; Mar Jimeno Bulnes, La orden europea de detención y
entrega: análisis normativo, in “Aproximación legislativa versus reconocimiento mutuo en el desarrollo
del espacio judicial europeo: una perspectiva multidisciplinar”. There is no case law on this matter.
25 According to Senior Judge Pablo Ruz, “neither can we overlook the possibility of allegations being made

by the defence of the accused at the stage in question, who may have appeared in the proceedings
previously and (…) demand that its reasons be taken into account (…). Although this possibility of a
hearing for the accused via his/her representative in the proceedings has not been expressly envisaged by
the law, we believe there is nothing to prevent it (…)”, en doc. cit. There is no case law on this matter.
26 Pablo Ruz Gutiérrez, doc. cit; Carlos Miguel Bautista Samaniego, Cuestiones varias relacionadas con la
aplicación de la OEDE en la Ley 23/2014, de reconocimiento mutuo, in La Ley Penal nº 122, SeptemberOctober 2016; José Ricardo de Prada Solaesa, La orden europea de detención y entrega, in Estudios de
Derecho Judicial, JUDICIAL COUNCIL, nº 61, 2004.
27 Account should be taken of the reforms introduced in the regulation of the system of suspension of
execution of sentences of deprivation of liberty by Organic Law 1/2015, of 30 March, which amends
Organic Law 10/1995, on the Criminal Code, which entered into force on 1 July 2015. In this regard, see
Pablo Ruz Gutiérrez, Cuestiones prácticas relativas a la Orden Europea de Detención y Entrega (Título II
de la Ley 23/2014), doc. cit.
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Although the Mutual Recognition Act makes no mention of the participation of the defence
lawyer in the EAW issue process, as the Criminal Procedure Act is subsidiary, the terms of
Article 118.1 apply, “Anyone to whom a punishable act is attributed will be permitted to
exercise his/her right of defence, intervening in the actions, as soon as they are notified of
its existence (…)”28. The ruling ordering the issue of the EAW can be appealed (Article 13.1
Mutual Recognition Act29) in accordance with the terms of the Criminal Procedure Act
(Articles 216 et seq).
With regard to the transmission of the EAW, when the whereabouts of the requested
person are known, the Spanish judicial authority directly contacts the competent authority
in the executing State (Articles 8.1 and 40.1 Mutual Recognition Act). When his/her
whereabouts are unknown, a description of the requested person can be introduced into
the Schengen Information System (Article 40.2 Mutual Recognition Act). Once the person
has been located, the Spanish judicial authority will once again send the EAW form, duly
completed and translated into the language of the State where the requested person is
located (Article 7.3 Mutual Recognition Act), within the time period established by the
executing authority.
Article 43 Mutual Recognition Act envisages the possibility of applying for temporary
surrender (in the case of EAW for the exercise of criminal actions), for the adoption of
measures or for holding the oral hearing. Another new development in the Mutual
Recognition Act is conditional surrender (Article 44) of the national or resident to be
returned to the executing State to serve the sentence or internment measure handed down
in Spain.
Article 45 Mutual Recognition Act regulates the procedure to be followed after the
surrender of the requested person. With regard to EAWs issued (i) for conducting a criminal
prosecution, the surrendered person will have to be brought before the judicial authority
that issued the EAW, which will call a hearing in order to decide on the personal situation of
the arrested person, in the form and with the timeframes envisaged by the Criminal
Procedure Act30 or the Criminal Responsibility of Minors Act; (ii) for serving a sentence, the
issuing judicial authority will order immediate imprisonment. In both cases, the maximum
term of pre-trial detention or sentence will be reduced by the time the requested person
was deprived of liberty during the EAW execution procedure. The judgment of 28 July 2016
from the Court of Justice of the European Union in Case C-294/16 PPU, JZ, clarifies that the
time in which the requested person was subject to measures restricting his/her liberty in
the executing State, other than pre-trial detention, should be deducted from the total
period of deprivation of liberty, provided that the type, duration, effects and manner of
implementation of such measures are so restrictive as to give rise to a deprivation of liberty
of the person concerned in a way that is comparable to imprisonment.

See also Article 520 Criminal Procedure Act if the person is in detention.
The Mutual Recognition Act does not say whether a decision rejecting the EAW can be appealed.
30 Article 505 Criminal Procedure Act, in the shortest period of time possible within the seventy-two hours
following when the arrested person is brought before the court.
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Finally, by virtue of the principle of speciality, the surrendered person will only be tried or
deprived of liberty for the facts for which he/she was surrendered31. If the requested person
waives the speciality principle following surrender, he/she must do so before the competent
judicial authority and assisted by a lawyer who explains the consequences of this waiver to
him/her32.

4.3 The Roadmap Directives and the regulations in force on the right to
interpretation and translation, the right of information and the right of access to a
lawyer in criminal proceedings and in EAW procedures
In 2015, important legislative reforms were approved designed to transpose the European
Directives on the right to interpretation and translation in criminal proceedings
(2010/64/EU), the right to information in criminal proceedings (2012/13/EU), and the right
of access to a lawyer in criminal proceedings and in EAW proceedings (2013/48/EU) into
the domestic regulatory framework. The successive reforms of the Criminal Procedure Act
were introduced consecutively and in a very short period of time by Organic Laws 5/2015,
13/2015 and Act 41/2015, which supplements and implements the foregoing. In particular,
Organic Law 5/2015, of 27 April, transposed the Directives on interpretation and translation
(almost two years past the deadline) as well as on the right to information (over a year
behind schedule)33. The transposition of the Directive on access to a lawyer was addressed
initially by Organic Law 5/2015 and subsequently amended by Organic Law 13/2015, of 5
October34.
Articles 123, 124, 125 and 126 Criminal Procedure Act envisage the essential aspects of the
rights to interpretation and translation in a similar manner to that set out in the 2010
Directive35. The main problems have to do with the lack of interpreters specialising in
minority languages, the quality of the service and the lack of quality control processes to
verify the reliability of the interpretations and translations,36 as well as the absence of a
Article 60.2 Mutual Recognition Act: “(…) the person surrendered to Spain will not be tried, sentenced
or deprived of liberty for an offence committed prior to his/her surrender other than the one that gave
rise to the same, unless the executing State authorises it.”
32 Article 60.4 Mutual Recognition Act “(…) a record will be taken of the same in accordance with the
internal law of the same. The waiver will be made in conditions that make it clear that the person has done
so voluntarily and while fully aware of the consequences that it entails.”
31

The amendments that Organic Law 13/2015 introduced to the wording envisaged in Organic Law
5/2015 in the articles governing the right to information were of a purely formal rather than a substantive
nature.
34 Organic Law 5/2015 , although designed to transpose the 2010 and 2012 Directives, also took advantage
to introduce some amendments that affected the Directive on access to a lawyer that was subsequently
addressed by the reform of Organic Law 13/2015.
35 In the context of an EAW execution procedure, the person sought will be assisted by an interpreter, if
necessary, at the hearing and the interview or statement (Articles 51 and 52 Mutual Recognition Act); also
when the sentenced person must give his/her consent to an CSDL (Article 67 Mutual Recognition Act), as
well as the notification of the CSDL (Article 70 Mutual Recognition Act).
36 In the context of the “PRO JUS Procedural rights of children suspected or accused in criminal proceedings
in the EU” research project, carried out by Rights International Spain in Spain, we were able to verify that
the greatest difficulty that prevents the full enjoyment of this right is the lack of professionality among the
collective of processionals provided by the private companies contracted by the Ministries of Justice and
the Interior who “lack the necessary qualifications and quality”. Available at
http://rightsinternationalspain.org/uploads/publicacion/e020506ec6f312da100eccf77f7483998f624cf
0.pdf
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registry of duly qualified independent translators and interpreters37. All of this can hinder
the effective application of this right in practice. A deficient interpretation or the failure to
translate certain documents can have a genuine impact on the life of foreigners who are
suspected or accused in criminal proceedings and in EAW procedures, if they are not able
to understand their rights and defend themselves effectively. The Supreme Court, in its
judgment no. 18/2016, of 26 January 2016, established that, in order for a defect in
interpretation or translation to be considered a violation of the right to effective judicial
protection,
“the decisive factor is not that there has been an imprecision or generic error in the
translation process, something that is sadly frequent and practically inevitable, but that the
appellant emphasizes that this alleged error could have been relevant in terms of the decision
because it undermined the appellant's defence by misleading the Court or because it
prevented him from properly presenting his version of the facts or from setting out his
defence properly”.

With regard to the right to information38, it is worth highlighting the following relevant
changes introduced in the Criminal Procedure Act as a result of Directive 2012/13/EU: (i)
the right of the investigated or accused person, and his/her lawyer, to have access to the
essential elements in order to be able to challenge the lawfulness of the arrest (Articles
118.1.a and 520.2.d Criminal Procedure Act). However, the rule does not define what kind
of documents or materials should be considered essential in terms of safeguarding the
fairness of the trial and the preparation of the defence. The Constitutional Court has clarified
the concept of “elements of the police actions that are essential in order to be able to
challenge the lawfulness of the arrest” in judgment no. 13/2017, of 30 January, establishing
that:
“if the arrest took place as a result of a police operation against persons identified in relation
to the commission of several offences in various towns, as the Public Prosecutor's Office
states in its writ of allegations, there should at least be some medium (paper or electronic)
containing the reports of such offences, as well as the documentation on the searches carried
out when the persons were arrested, the handover of which, the Prosecutor states 'would
not appear to be a problem in terms of entailing a threat to the life or fundamental rights of
another person and that it would have been advisable not to hand over for reasons of public
interest'”. (Point of Law 7)

(ii) The new wording of Article 118 Criminal Procedure Act includes an exhaustive list of the
rights that any person to whom a punishable act is attributed has (whether arrested or not)
and of which he/she must be informed as of when notified of the proceedings against
The law designed to create the registry of translators and interpreters has not yet been drafted.
Moreover, the reform envisages (Article 124.1) that on an exceptional basis any person who speaks the
language can act as an interpreter or translator, even if not recorded in the registry, without specifying
what these "urgent" circumstances leading to this situation would be, or who would take the decision, or
how the quality of the service would be guaranteed in these exceptional cases.
38 In the context of the EAW execution procedure, Article 50 Mutual Recognition Act establishes that the
arrested person will be informed of all of his/her rights, with the provisions of the Criminal Procedure Act
applying (Article 118 and 520). For a more detailed analysis, see “Report on the implementation of
Directive 2012/13/EU, on the right to information in criminal proceedings. Spain”, in the context of the
research project carried out by Rights International Spain in Spain and coordinated by Justicia European
Rights Network and Open Society Justice Initiative (in the process of publication).
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him/her. Meanwhile, Article 520.2, which regulates the rights of arrested persons, has been
amended to include the right to be informed in writing, in simple and accessible language,
both of the acts attributed to them and the reasons that have led to their arrest as well as
their rights. However, in practice, the information on rights is not supplied in simple or
accessible language, but in the form of a quick and formal reading in excessively technical
language that, together with the circumstances of stress and tension, do not favour effective
understanding of the rights by the arrested person39. Moreover, although the Criminal
Procedure Act envisages that the arrested person may keep the written letter of rights in
his/her possession throughout the detention, in practice this is not the case.
Finally, and with regard to the right of access to a lawyer40, the transposition of Directive
2013/48/EU has made it possible to introduce the following relevant changes to the Criminal
Procedure Act: (i) in the catalogue of rights of which the investigated (Article 118.1) and
arrested (Article 520.2) person must be informed, in a simple language and without undue
delay, so that they can be exercised, the right to appoint41 a lawyer and the application for
legal aid have been included; (ii) the obligation to respect the confidential nature of the
communications between the investigated or arrested person and his/her lawyer (Articles
118.4 and 520.7); (iii) the right to communicate and hold a private interview with the lawyer
before the interview with the police, the prosecutor or the judge and for the lawyer to be
present whenever his/her client is interviewed (Articles 118.2 and 520.6.d)); and the (iv)
waiver of access to a lawyer (Article 520.8) for road safety offences.
The current wording of the Mutual Recognition Act does not contain any reference to the
right to appoint a lawyer in the issuing State of the EAW (Article 10.5 Directive
2012/13/EU)42. This right was not included in Organic Law 13/2015 either when the
Directive was transposed. At present, there is a bill (Proyecto de ley) that amends Act
23/201443, in order, among other things, to correct and update some matters, such as: (i)
include a section 4 in Article 39 (on the requirements for issuing an EAW in Spain),
“when the requested person exercises his/her right, in the executing State, to designate a
lawyer in Spain to assist the lawyer in the executing State, the exercise of this right will be
guaranteed and, if applicable, that of the right to legal aid, in the terms that apply in
accordance with Spanish legislation”;

For more detailed information, see the Report “Accessible letters of rights in Europe 2017”, prepared in
the context of a European research project carried out by Rights International Spain. Available at:
http://rightsinternationalspain.org/uploads/publicacion/e68d42597589ccbae2eceefa5fe4a5282a966c
80.pdf
40 For a more detailed analysis, see “Report on the implementation of Directive 2013/48/EU on the right
of access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right
to have a third party informed upon deprivation of liberty and to communicate with third persons and
with consular authorities while deprived of liberty. Spain”, in the context of a research project carried out
by Rights International Spain in Spain and coordinated by Justicia European Rights Network and OSJI (in
the process of publication).
41 Article 520.5 introduces amendments to the rules on the process of appointing a lawyer including the
term of three hours for the lawyer to attend the place of custody.
42 The right of access to a lawyer during the hearings of the arrested person before the executing judicial
authority is set out in Article 51 Mutual Recognition Act and in the interview envisaged in Article 52
(temporary surrender) and respect for the speciality principle (Article 60).
43 Available at: http://www.congreso.es/public_oficiales/L12/CONG/BOCG/A/BOCG-12-A-14-1.PDF
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and (ii) amend Article 50 (on the arrest and surrender to the executing judicial authority),
section 3:
“Once the arrested person has been brought before the judicial body, he/she will be informed
of the existence of the European arrest warrant, of its content, of his/her right to appoint a
lawyer in the issuing State of the European arrest warrant whose role will consist of providing
assistance to the lawyer in Spain, supplying information and advice, of the possibility to
consent at the hearing before the Judge and on an irrevocable basis to his/her surrender to
the issuing State, as well as the rest of his/her rights. In the event he/she asks to appoint a
lawyer in the issuing State, the competent authority will be notified immediately.”

The bill does not explain how the exercise of this right will be guaranteed in practice, as
there is no procedure for appointment, for example, if there is a specific term for
designation or the effectiveness of the procedure in the absence of an appointment.
Section 4 of Article 50 has also been amended in order to expressly establish the right of the
arrested person to be “informed in writing in a clear and sufficient manner, and in clear,
simple and understandable language, of his/her right to waive access to a lawyer in the
issuing State, on the content of said right and its consequences, as well as the possibility of
subsequent revocation.” It is understood that the written letter of rights, which must be
given to the requested person when arrested, containing information on all their rights,
would also have to be amended in order to include an express reference to the right to
appoint, and indeed waive, a lawyer in the issuing State.
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5. The practice of issuing an EAW
5.1 Data on EAWs issued by Spain
According to the information supplied by the Sirene Office (see table 1), the total number
of EAWs issued by Spanish judicial authorities in 2015 was 867. However, Sirene warns that
the data is “approximate” because “some entries may be duplicated”. The figure is, as we
say, total, meaning that we cannot ascertain the specific issuing court or the case file
number.
Table 1. Data on EAW issued by Spanish judicial authorities and executed44

Year
2010
2011
2012
2013
2014
2015

EAWs issued
378
578
693
738
834
867

Active surrenders
121
124
158
209
208

Source: the author, based on data supplied by Sirene

In relation to the active surrenders, that is, the EAWs actually executed, the data available
is only from 2011 onwards. Table 2 provides information on surrenders by offence, taking
into account that this data is recorded only as of 2012.

Table 2. Data on active surrenders by offence45
Offence

2012

2013

Sexual abuse

1

-

-

2

Child abduction

-

4

2

-

Sexual assault

7

7

6

11

Gender violence

-

1

-

-

Rape

-

-

2

1

Kidnapping

-

1

-

1

Offences against sexual freedom

-

1

-

-

Threats and blackmail

-

3

-

2

Murder (including attempted)

5

4

6

9

Assault of a public official

-

-

-

2

Unlawful detention

-

1

6

5

Unlawful association

1

1

3

-

Money laundering, forgery and fraud

4

4

-

-

Offences against the rights of foreign citizens

2

1

1

-

Trafficking in human beings

-

7

9

8

Public health offences

3

17

32

38

Offences against citizens' rights

2

-

-

-

44
45

2014

2015

Information on 2016 was requested but not provided.
The list of offences was supplied by Sirene.
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Corruption of minors, exhibitionism

2

-

-

-

Offences related to prostitution

1

1

7

-

Offences against the administration of justice / Inland Revenue

-

2

1

-

Environmental offences

-

-

-

1

Road safety offences

-

1

-

2

Concealment

-

1

-

-

Swindling

7

18

6

19

Fraud and forgery

9

-

-

-

Embezzlement / with fraud

-

2

1

-

Membership of a criminal organisation

1

-

25

7

Forgery

4

6

13

9

Breach of sentence

-

2

1

-

Manslaughter (including attempted)

10

9

13

12

Manslaughter and injury

2

-

-

-

Theft

1

-

1

1

Failure to pay child support

1

-

-

-

Pimping

1

-

-

-

Injury

5

7

9

11

Mistreatment

1

1

5

1

Housebreaking

-

1

-

1

Robbery

2

3

1

3

Burglary

10

13

9

14

Aggravated robbery

9

11

14

10

Terrorist offences

1

3

4

12

Unlawful possession / trafficking of arms
Drug trafficking

TOTAL

-

2

-

-

32

23

32

26

124

158

209

208

Source: the author, based on data supplied by Sirene

However, discrepancies can be observed46 between the Sirene data and that of the Judicial
Council47. According to the data supplied by the Judicial Council, the total number of EAWs
issued by Spanish courts in 2015 was 50748. In any event, it was not possible to cross-check
One factor that may have an effect here is the manner in which the data is gathered and classified in the
courts. Quarterly statistical bulletins are compiled and sent to the Judicial Council. The Court clerks include
the information in the bulletins based on the information supplied by the procedural managers, that is the
officials responsible for handling the proceedings. There is no specific methodology for the collection of
data by these procedural managers. Neither is there a control or supervision mechanism, meaning that the
information supplied may be incomplete. In the case of the Region of Madrid in particular, there is a new
procedural management system called “Sistema de Gestión Procesal (GESPRO)”. However, the categories
for identifying each kind of case file are different and do not coincide with the management programme
used by the Judicial Council. Moreover, the GESPRO is apparently a complex tool to use and the court
personnel have only received a 2-hour information briefing on its use. Another possibility is that, by virtue
of the law, the introduction of a description of a person sought in the Schengen Information System is
equivalent to the issue of an EAW, when an international arrest warrant is issued for someone is counted
as an EAW, even if it is ultimately not converted into an EAW. In fact, as the Court clerk of Section 5 of the
Valencia Provincial Court stated “several warrants are issued but until the persons are located we do not
know whether it will be an EAW or extradition”.
47 As of the entry into force of Act 23/2014 (Mutual Recognition Act), on the one hand, the Spanish judicial
authority will send a copy of the EAWs issued to the Ministry of Justice (Article 40.6) and, on the other,
the Ministry of the Interior will inform the Ministry of Justice of the arrests and surrenders carried out in
execution of the EAWs (Article 40.7). However, as explained in the report, the Ministry of Justice has not
supplied us with any data in this regard.
48 For a total of 137 courts. The number of EAWs issued in 2016 increased to a total of 527 issued by 127
courts. The Judiciary Council does not have a breakdown of overall issued EAW by the aim of the EAW,
that is, for (i) conducting a criminal prosecution and (ii) executing a custodial sentence.
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the information, because while the Sirene data did not include information on the specific
issuing judicial body, the Judicial Council data did. Figure 1 shows the disaggregated data by
types of judicial body49 for 2015 and 2016 and figure 2 shows the total number of courts
that issued the EAWs. The judicial bodies that issued the highest number of EAWs in 2015
were the Investigating Courts, the Provincial Courts and the Central Investigating Courts
(National Court) with a total of 130, 167 and 147 EAWs, respectively. In 2016, it was the
Central Investigating Courts that issued 232 EAWs. The bodies that issued the fewest EAWs
both in 2015 and 2016 were the Juvenile Courts, the Gender Violence Courts and the
Criminal Chamber of the National Court.
Fig.1. EAWs issued by judicial body. Souce: the author based on Judicial Council data
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For example, from among the investigating or first instance and investigating courts, it is the courts of
Malaga, Fuengirola, Melilla, Zaragoza, Palma, Santa Cruz de Tenerife, Sant Feliu de Guixols and Alcoy that
issued most EAWs in 2015 with 5 or more each. Of the Provincial Courts, those that issued the highest
number of EAWs were those of Alicante, Valencia, Tarragona, Girona, Barcelona and Santa Cruz de
Tenerife (77).
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Fig.2. Number of issuing courts. Source: the author
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5.2 Practical application: problems found
Generally speaking, one of the first basic problems is the lack of technical knowledge in
relation to the functioning of the instruments of mutual recognition in Spain. In the words
of one Court clerk, “we have done nothing like that here, what is more, we wouldn't know
how to do it”, in relation to the procedure to be followed in order to issue an EAW50. There
is also confusion between such instruments, as can be seen from the explanation from
another court clerks, “it was not an arrest warrant that was requested, but a transfer for
trial”, which was done using Sirene; that is, in reality it was an EAW. Or what another Court
clerk recounted:
“it is not a real EAW, but the transfer of an accused person in criminal proceedings whose
oral hearing had to be held at the criminal court. However he was serving a sentence for
another offence in the United Kingdom and, as such, was an inmate in a penitentiary,
meaning that said instrument of international judicial cooperation was used by analogy and,
solely in order to make it possible to transfer him to face trial in Spain for an alleged offence
of theft.”

In this case, according to the Court clerk, because they did not know how to proceed, they
contacted Eurojust who advised that an EAW be issued to apply for the transfer.51
Greater familiarity with the instruments of mutual recognition would undoubtedly make for
a more appropriate use of the ESO or the application for an EAW to be replaced with a CSDL,
in cases of serving sentences. Both instruments are relatively unknown to legal operators
and, as such, they are rarely used. From the information obtained in the context of the
investigation, only in one case is there a record of the lawyer asking for an ESO to be issued

50
51

Information supplied by Madrid Investigating Court no. 50.
Information supplied by Gerona Criminal Court no. 5.
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instead of the EAW, although the Court ultimately rejected the application and issued the
EAW52. In four (4) cases, the EAW for serving a sentence was cancelled and subsequently
transformed
into
a
CSDL
in
the
executing
State
53
.

5.2.1 Issuing EAW in the preliminary stages of the investigation
The use of the EAW as a means for locating the person under investigation in order to
interview him/her was common practice prior to the Mutual Recognition Act. Judge Ruz
says,
“practical experience had shown the ineffectiveness of the instrument, as well as the
dissatisfaction –and even incomprehension- of the foreign legal operators, in certain cases
in which, having ordered the arrest of the requested person and his/her surrender to Spain,
once brought before the national judicial authority that had issued the EAW, and having
received the corresponding statement as an accused person, he/she was immediately
released because the necessary conditions for ordering pre-trial detention of the requested
person were not met”54.

Indeed, we have been able to confirm, for example, from the information supplied by
Section 1 of the Guipúzcoa Provincial Court, cases of EAWs being issued for the adoption of
investigative measures (2012).
We have also observed that the important amendments introduced by the Mutual
Recognition Act with regard to the requirements for issuing the EAW, such as the principle
of proportionality and the pre-trial detention of the requested person following surrender,
are not always applied. For example, in a matter heard by Terrassa Investigating Court no.
4 (2015) the persons sought were released after the surrender hearing and the interview.
The Court did not order pre-trial detention because, as the matter was not ready for trial,
imprisonment was not deemed necessary. The same happened in cases heard by Sant Feliu
de Guixols Investigating Court no. 2 and Vigo Investigating Court no. 7 (for minor fraud): the
surrendered person was immediately released after the interview, pending trial with the
obligation to remain in Spain, something that is not always complied with, it sometimes
being impossible to locate the person in order to summons him/her to trial. Likewise, in
another case at Investigating Court no. 3 in Jaén, after interviewing the surrendered person,
the judge ordered immediate release and withdrawal of the EAW. Moreover, in a case heard
by Central Investigating Court no. 2 of the National Court, an EAW was issued to question
the requested person because they could not find him/her at the address notified to the
court, in order to interview him/her.

Information supplied by Section 1 of the Guipúzcoa Provincial Court.
Information supplied by Section 6, Zaragoza Provincial Court; Vigo Criminal Court no. 1 and Zaragoza
Criminal Court no. 5 and Section 2, Huelva Provincial Court.
54 In Cuestiones prácticas relativas a la Orden Europea de Detención y Entrega (Título II de la Ley
23/2014), doc. cit.
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Benjamin, a Senegalese citizen living in France, was arrested in Belgium by virtue of
an EAW issued by Tarragona Provincial Court for his trial. When arrested, he was
with his young daughter, and his partner had to come and collect the child. Benjamin
was surrendered to the Spanish authorities on 29 September 2015 at Madrid-Barajas
airport, appeared before the Duty Judge in Madrid and was not transferred to the
Tarragona Provincial Court until 15 October 2015. After his Court appearance, he
was immediately released and authorised to return to France where he was working
and where his family lived, though he was obliged to give the Court his address in
France for the purposes of legal notifications and to respond to instructions from the
Court, conditions that Benjamin has complied with.

5.2.2. Pre-trial detention
Spain has been found guilty on just five occasions by the European Court of Human Rights
of violation of Article 5 of the Convention (right to freedom and safety)55; just one case
referred to excessive duration of pre-trial detention (judgment of 199656). According to a
study on the practice of pre-trial detention in Spain57, in January 2015 there were 8,544
people in pre-trial detention, representing approximately, 12.5% of the total prison
population. Although there has been a progressive reduction of the persons in pre-trial
detention as of 2010, the information obtained during the research indicates that “imposing
pre-trial detention is automatic”, and that “only in 65% of the cases with pre-trial detention
were the persons ultimately convicted”, with the duration of pre-trial detention exceeding
1 year. The report concludes, with certain caveats and warnings, that “the examination of
case files and observation of cases has found excessive use in the application of pre-trial
detention”.58

Most recently in 2013. Judgment of the Grand Chamber, Inés del Río Prada v. Spain, case 42750/09, 21
October 2013 due to violation of Articles 7 and 5 of the Convention. Section 3 of the ECHR passed judgment
on 10 February 2012.
56 Scott v. Spain, case 21335/93, judgment of Section 3 of 18 December 1996.
57 “La práctica de la prisión provisional en España. Informe de investigación. Noviembre 2015.” APDHE,
research project supported by the Justice Programme of the European Commission and coordinated by
Fair Trials International. Available at: https://www.fairtrials.org/wp-content/uploads/INFORME_LAPRACTICA-DE-LA-PRISION-PROVISIONAL.pdf
58 Idem, see pages 26, 33, 35, 41, 43 and 56. It is worth stating that 2015 saw the approval of the Reform
of the Criminal Procedure Act (Ley 41/2015, de 5 de octubre, de modificación de la Ley de Enjuiciamiento
Criminal) designed to streamline criminal justice and enhance procedural guarantees and which, among
other things, introduced the reduction of the maximum investigation periods to six and eighteen months,
depending on whether the case was simple or complex. At present there is no data available to assess the
impact of the reform on pre-trial detention.
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Sara was living with the parents of her partner in Romania together with her 4-year-old
daughter and a new-born baby when arrested by virtue of an EAW issued by Alicante
Provincial Court. While the competent authority in the executing State was deciding on
the EAW, Sara's lawyer in Spain spent “all this time […] requesting the Alicante Court to

reconsider the possibility to withdraw the EAW and authorize Sara to voluntarily return
to Spain by her own means for the trial … They paid no attention to us”. Surrender took
place on 8 April 2016 and the Alicante Court maintained pre-trial detention until the data
of the trial scheduled for 1 June 2016. The trial was held via videoconference with
Alicante from prison in Aranjuez (Madrid), where Sara was imprisoned with her baby;
she accepted the judgment. On the same day Sara was granted conditional release and
the sentence has not yet been enforced. There is no doubt that there were other
alternative measures to pre-trial detention in view of the minimal flight risk with a sixmonth-old baby and a four-year-old daughter staying with grandparents in Alicante.
According to Sara, she was “very worried about my daughter, who had never been

separated from me, (…) I did not see her while I was in prison (…) my parents came to
see me once in prison, travelling from Alicante was a major issue for them”.

5.2.3 Proportionality
From the information obtained during the research, there is no record of Spanish courts
using, prior to the issue of an EAW, the possibility of obtaining an interview with suspected
persons via the EU cooperation channels envisaged in Article 38 Mutual Recognition Act.
The cases referred to in section 5.2.1 (issue of an EAW at the early phases of the
investigation or release following the interview) represent a clear disproportionate
application of the EAW.
Also from the case of Sara. Despite being justified by her family situation and the fact that
she was perfectly located, on supervised release ordered by the competent Romanian
authority, the Spanish court issuing the EAW was unreceptive to the lawyer's request for
the EAW to be cancelled and for Sara to travel to Spain voluntarily, by her own means, within
a term of one month. Moreover, the EAW had been issued for a trial to be held. Yet the trial
was held without the need for Sara to be physically present in Alicante as it was carried out
via videoconference, no evidence was examined and the sentence of 1 year and 6 months'
imprisonment has not yet been enforced. This highlights that less onerous alternative
measures could have been adopted that would not have affected Sara's family situation.
Information has also been obtained from other cases in which the Courts have issued
judgment after a plea of guilt accepting the replacement of the custodial sentence and
release of the requested person the same day of the trial.59 In one of these cases, the
offence was a minor case of fraud related to a loan for the purchase of a motorcycle (Zamora
Information obtained in relation to cases heard by Section 1 of Guipúzcoa Provincial Court (2-year
prison sentence), Section 3 of the Valencia Court of Appeal, Malaga Criminal Court no. 9 (1-year prison
sentence), Mérida Criminal Court no. 1 (public health offence), Zamora Criminal Court n. 1 (sentence of a
few months) and Mataró Criminal Court no. 1 (sentence of a few months' imprisonment that the person
did not have to serve and community service) and Central Investigating Court no. 3 of the Special National
Court (accepted sentence of a fine and immediate release).
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Criminal Court no. 1). In another, the EAW was for a trial in Spain for the alleged theft of
radio CD players from two cars60. In one case, the surrendered person was tried and
acquitted.61 Moreover, in a case heard by Gijón Criminal Court no. 1, the EAW was requested
for serving a sentence and following surrender the requested person was immediately
expelled.

Tito, a Portuguese national, had been sentenced to prison in Spain and applied for a
transfer to serve his sentence in his country of origin. During this time, Tito continued to
serve his sentence in Spain when he became eligible for temporary release. Following
his third temporary release, and without having received news of his application for a
transfer, he failed to return to prison. Tito had problems with the custody of his
daughters and upon leaving prison, travelled to Lisbon in order to resolve the matter. He
soon regretted it: Tito went to a police station to “give himself up” and explain his
situation. As at that time no EAW had been issued for him, the police simply took his
contact details. A few days later, Tito was finally arrested after an EAW was issued by
Madrid Provincial Court which ordered him to finish serving his sentence. The following
absurd situation arose: while Tito was waiting to appear at the EAW hearing, the judicial
office notified him that the Lisbon Tribunal de Relasao had approved his application for
a transfer to Portugal to continue serving his Spanish sentence there. Tito notified the
Portuguese judge of this, but was told that “he couldn’t do anything about it, as he had
no choice but to surrender him to Spain”. After the surrender to Spain, the Prison
Supervision Court, responsible for giving final approval for his surrender to Portugal,
rejected it because, according to the Court, Tito was not on Spanish territory. This was
not true. The Court was unaware that Tito had been surrendered to the Spanish
authorities some 20 days previously: “I have been requesting a transfer to Portugal since
day one in order to be close to my family had have access to job opportunities”.

60
61

Gerona Criminal Court no. 5.
Section 1 of Lleida Provincial Court.
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5.2.4 Right of access to a lawyer62
During our research we found no record of cases in which the lawyers had participated in
the prior EAW issuing phase.
In the case of L. Alberto, according to the requested person “I did not know that Malaga
had issued an EAW, my lawyer in Spain said they had not notified him of anything”.
Neither is there any indication that his lawyer made any representations to the Spanish
Court to speed-up the surrender, despite the fact that L. Alberto had said “that I wanted to
go now, that they take me to Spain to serve my sentence”. In the case of Gabriel, in prison
in Germany awaiting trial for a robbery committed there when notified of the EAW from
Albacete Provincial Court, as far as we know his trusted lawyer in Spain, with whom Gabriel
was in contact by phone, did not appeal the EAW or propose the possibility of serving an
CSDL in Germany, where he had some family roots. This is despite the fact that Gabriel
recognised that it was “a hammer-blow as he was convinced that he would be “crucified”
upon reaching Spain”.
In the Sara and Benjamin cases, their lawyers were able to appeal the issue of the EAW,
even though the appeals were rejected by the judicial authority. We are also aware of a
matter heard by Section 1 of the Guipúzcoa Provincial Court in which the lawyer applied for
an ESO instead of an EAW, although the application was rejected.
The fact that lawyers do not intervene in the phase prior to the issue of the EAW could, in
part, justify the failure to apply for alternative measures, such as ESO and CSDL, if requested
for the enforcement of the sentence.

5.3 Good practices
Taking recourse to less serious measures that imply a lesser sacrifice of the right to freedom
will always be a good practice. The cases mentioned in section 3, above, where the EAW for
serving a sentence was cancelled, enabling the requested person to serve their sentence in
the State in which he/she was located63, are undoubtedly good practice. In one of these
cases, we are aware that the Spanish lawyer participated in the enforcement procedure,
showing the importance of the right to appoint a lawyer in the issuing State to assist the
lawyer in the executing State.

Of the 13 sentences against the Spanish State by the European Court of Human Rights in recent years
(2013-2017) due to violation of Article 6 of the Convention, on 6 occasions it was due to violation of the
right to be granted a public hearing on appeal (immediacy and adversarial principles). In the Gómez
Olmeda case, 61112/12, judgment of 29 March 2016, the ECHR recalled that the facts are similar to those
of other cases involving Spain in which the State was found guilty. It reiterated that, in all the cases in
which in the criminal jurisdiction there is a request for a new assessment of the facts on appeal, there must
be a public hearing that guarantees that the accused will be heard. Other cases finding against the Spanish
state have to do with the excessive duration of the trial, the violation of the presumption of innocence, the
impartiality of judges or the right to be heard.
63 Section 6 of the Zaragoza Provincial Court, Vigo Criminal Court no. 1, Málaga Criminal Court no. 9 and
Section 2, Huelva Provincial Court.
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Another good practice was found in the case heard by Section 3 of the Huelva Court of
Appeal. In this case, once the requested person was located, the communication between
competent authorities made it possible to interview him and hold the trial via
videoconference, without the need for the surrender to Spain.

Finally, in a case heard by Marbella Investigating Court no. 1, the lawyer was successful
in having the EAW withdrawn and his client being able to appear voluntarily, with the
investigation continuing with his participation.64

The EAW was for Ireland, the person sought Irish and the Irish judicial authority asked for clarification.
The case continued against the person sought who appeared each time the court summonsed him.
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6. Enforcement and post-surrender
6.1 Detention conditions
The last public report from the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) of the Council of Europe, following
its visit to Spain from 27 September to 10 October 201665, affirmed that “the police custody
cells seen by the delegation were generally in an acceptable state of repair”, although
“several cells did not provide sufficient space for the number of persons held”. With regard
to prison conditions, the CPT was positive in terms of the effort made by the Spanish
authorities to bring an end to overcrowding in prisons. While the material conditions for
accommodation in modules in the ordinary regime are, generally speaking, good, the CPT
noted deficiencies in the modules for inmates in the closed regime and in special
departments66. Moreover, while a wide variety of occupational activities (including paid
work) were offered in the ordinary regime, the conditions of the closed regime and special
departments were more limited (in general, just three of four hours a day to be able to
exercise in the open air)67. Moreover, the CPT confirmed that little had been done to
promote the reintegration of inmates in ordinary regime modules.
In its final observations on Spain, the UN Torture Committee called on the Spanish state to
ban solitary confinement lasting more than 15 days and recommended that it only be used
“as a measure of last resort, for the shortest possible length of time and under strict judicial
oversight and control”.68
With regard to the regime of incommunicado detention (in police custody or pre-trial
detention), both the CPT and the UN Committee against Torture and the UN Human Rights
Committee recommended that it be abolished from Spanish legislation69. During said
regime, the arrested or imprisoned person can be temporarily deprived of a series of rights
(Article 527 Criminal Procedure Act): to appoint a lawyer he/she trusts and to have a private

CPT/Inf Report (2017) 34, 16 November 2017.
Likewise, while the vast majority of the ordinary regime inmates interviewed did not allege to have
suffered any physical mistreatment, the CPT expressed its concern regarding the reports of mistreatment
by inmates in closed regime modules and special departments. It is worth mentioning that in the last 13
years the ECtHR has found Spain in breach of Article 3 of the Convention in 9 occasions (procedural limb,
that is, due to a failure to properly investigate reports of torture and mistreatment).
67 As for the level of healthcare in prisons, the CTP found that, generally speaking, it was acceptable and
that the staffing levels were generally sufficient, although access to psychiatric care remained problematic.
68 Final observations on the sixth periodic report on Spain, Doc. UN CAT/C/ESP/CO/6, 29 May 2015. The
CPT made similar remarks in its last report in 2017.
69 See CPT/Inf Report (2017), Doc. UN CAT/C/ESP/CO/6, 29 May 2015 and Doc. UN CCPR/C/ESP/CO/6,
14 August 2015. In its 2017 Report, the CPT noted positively that application of the same “has decreased
over the past few years and that no incommunicado detention regime was ordered in 2015 and 2016”.
The reform of the Criminal Procedure Act by virtue of Organic Law 13/2015 has introduced changes and
restrictions in the legal regime of incommunicado detention (Articles 509, 510, 520 bis and 527 Criminal
Procedure Act) and its application is limited to the offences referred in Article 384 bis (“offence committed
by a person belonging or related to armed gangs or terrorists or rebels,”) or other offences committed in
concert and on an organised basis by two or more people (509).
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interview with him/her; to communicate with someone other than the judicial authority,
the Public Prosecutor's Office and the coroner; and to have access to the proceedings,
except for those elements that are essential to be able to challenge the legality of the arrest.
There is also a special regime called “Files on Inmates under Special Surveillance” (Ficheros
de Internos de Especial Seguimiento, F.I.E.S in Spanish) which allows special surveillance and
monitoring of those prisoners considered dangerous70. FIES prisoners are subject to special
controls in relation to their transfers, among other things, the visitors they receive, the
lawyers they talk to or the other inmates with whom they interact. Their life inside prison is
also subject to certain modifications: for example: control, monitoring and reporting on
communications, regular searches or weekly changes of cell.
None of the persons interviewed mentioned having suffered mistreatment. From the
information received, we found no record of the competent authorities in the executing
States having requested safeguards71, or additional information on the detention conditions
in Spain72, or of an EAW having been rejected on these grounds.73
However, Gabriel did tell us that his stay in prison had been “very tough” with continuous
changes of module, of cellmates, and prisons because of his prison background, he was
included in the FIES regime. He went on hunger strike on 3 occasions.

Created on 6 March 1991, in a Circular issued by the Directorate General for Prisons. According to the
Instruction of 8/95 of 28 February 1995, a FIES classification is established with five groups: FIES 1 or
Direct Control (formerly Special Regime), for inmates considered particularly dangerous; FIES 2 or
Organised Crime (formerly Drug Trafficking) for inmates under investigation or sentenced for organised
crime offences; FIES 3 or Armed Gangs; FIES 4, for members of the state security forces; and FIES 5, for
inmates with special characteristics. By virtue of a judgment of 17 March 2009, the Supreme Court
abolished the FIES rules, although purely on formal grounds (the rules were not implemented by an Act
or regulation, but in the form of circulars or government instructions). On 15 April 2011, the Ministry of
the Interior amended some sections of the Prison Regulations in the form of Royal Decree 419/2011 in
order to “legalise” the F.I.E.S. once again, updated by Instruction 12/2011, of 29 July, of the Secretariat
General for Prisons which contained the area of “inmates subject to special surveillance security
measures”.
71 We are aware of one case (an EAW issued by Central Investigating Court no. 3 of the National Court) in
which the judicial authority of the executing State (United Kingdom) requested safeguards due to illness
of the surrendered person. The person sought was terminally ill and safeguards were requested to ensure
he received appropriate medical care. According to the information supplied by the lawyer, the National
Court was not paying due attention to the medical care received by the surrendered person.
72 In an interview with Judge Pablo Ruz, he stated “it was a regular practice of some countries, essentially
70

the United Kingdom, but also Belgium and France, in EAW for terrorism charges against members of ETA
organization, to request complementary information as to the facts and evidence in the proceedings which
justified the charges. These requests initially, exceed the executing State’s scope of competence. In the
United Kingdom, (also in Belgium) in surrender proceedings, experience shows that torture or violation
of fundamental rights allegations are taken into consideration to decide about surrender.”
Persons sought and surrendered under an EAW are subject to the same regime as other inmates, albeit
as provisional prisoners (if surrendered by virtue of a matter for which he/she will remain in provisional
prison until trial) or a sentenced person if surrendered in order to serve a sentence. The regime in which
they are included depends on criteria such as danger, recidivism, whether they are first offenders or
serving a lengthy sentence, age, illness, etc.
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Tito was sent directly to Badajoz prison from Lisbon on 5 May 2017 and 15 days later
was transferred to the Soto del Real prison in Madrid. Ronaldo was not told why he was
being transferred, and moved even further away from his country and family. Ronaldo
requested a transfer in order to be closer to his family and, around the month of July, was
returned to Badajoz prison. He has not received any visits in the last 5 months and 2
months have gone by without him being able to speak to his family on the phone as he
has no money to call or to write letters. He has been threatened by one inmate because
he cannot return the money he loaned to him, “I'm at the bottom of a well”, he says. He
has been asking for work since returning to Badajoz prison, but he is not given any
because his trial in Madrid is pending and, as such, he is waiting for a transfer. As will be
explained later, the proceedings in progress in Madrid contravene the speciality
principle.

6.2 Speciality principle
We have observed certain difficulties regarding the speciality principle by virtue of which
the surrendered person can only be tried or deprived of liberty for the deeds for which
he/she was surrendered.
When Gabriel breached his sentence in Spain, he was serving several sentences from
different courts, which had been consolidated. However, only one of the courts issued an
EAW and he was surrendered on the basis of that arrest warrant alone. However,
following surrender, he received a series of successive imprisonment orders from other
courts that had not requested his surrender. As a result, the Prisons Service prepared
successive, different sentence calculations, with different fulfilment dates. Gabriel's
lawyer challenged each of the imprisonment orders, demanding compliance with the
speciality principle. This situation meant that Gabriel was unable to take advantage of
any prison benefits and ended up serving his sentence in full. What is more, his release
was delayed for a month while the last appeal was being processed. Since his surrender,
Gabriel said that “these three years have been a permanent struggle in both legal and
prison terms”.

In the case of Sara too, who had been surrendered by virtue of an EAW issued by the Alicante
Provincial Court and was already in prison in Aranjuez awaiting trial, a prison order was
issued in relation to a different case, forgery of a commercial document, being heard by the
Málaga Criminal Court no. 3 in relation to which the sentence was pending enforcement.
Her lawyer invoked the speciality principle and the imprisonment order was revoked.
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In the case of Tito, as his application for a transfer to serve his sentence in Portugal was
not resolved, he took advantage of a temporary release to travel to Lisbon instead of
returning to prison. After his arrest in Lisbon, the same day as the EAW hearing, the
competent Portuguese court approved his transfer application. He was surrendered to
Spain on 5 May 2017 and on 22 May, the Prison Supervision Court in Madrid refused to
approve his transfer to Portugal on the grounds that he was not in Spain. Tito had to
appeal the refusal personally, as he did not have a lawyer to represent him for his prison
situation at that time. The Prison Supervision Court dismissed his appeal. The reason: He
had a case pending in Spain for an offence of breach of his sentence due to his failure to
return to prison following his temporary release. This was despite the fact that Tito had
been surrendered by virtue of an EAW solely in order to continue serving the remainder
of his sentence. This pending procedure not only worsened his chances of a transfer to
Portugal, but also by extending the term of his sentence, also made it more difficult for
him to have access to prison benefits.

6.3 Procedural guarantees
The persons interviewed highlighted deficiencies both in the EAW enforcement procedure
and, following surrender, once in Spain.
Tito was not informed of his rights in Portugal (executing State), not even in writing, at
either the police station or when brought before the court. Tito appeared with a stateappointed lawyer as he was not given the option of trying to locate his trusted lawyer in
Lisbon. The lawyer made no allegations, despite the fact that Tito informed him that his
transfer to Portugal had been approved. According to Tito, he did not defend his case:
“he shrugged and reread the code, he was unable to advise me, he said that I had to decide

whether to agree to surrender or not … he was unfamiliar with the subject-matter …I
spoke to him for 15 minutes handcuffed in a hallway in front of some builders and the
police who were guarding me”. What is more: “neither the lawyer nor the judge were
able to answer my questions about my staying in Portugal in order to finish serving my
sentence there as they had just notified me I could”. Following surrender, in Spain, he
was transferred directly to Badajoz prison without being brought before any Spanish
judicial authority. He received no assistance or explanation in prison on how to act with
regard to the Portuguese decision authorising him to serve his sentence in Portugal. Tito
did not have a lawyer when appealing the rejection of his transfer by the Prison
Supervision Court. He did not even have a state-appointed lawyer to appeal the rejection
of the transfer via administrative channels. Tito explained to the state-appointed lawyer
in the proceedings for breach of sentence that he had not waived the speciality principle
upon surrender to Spain. However, he does not know whether it was alleged in the
proceedings, although he has been accused by the Prosecutor of that offence and is
waiting for a trial date to be set.

Benjamin complains about his defence, both in the investigation proceedings in Spain and
in the EAW enforcement proceedings in Belgium. Both lawyers were state-appointed/legal
aid lawyers and he had to subsequently appoint private lawyers in both cases. Moreover,
following surrender to Spain, at the hearing before the Duty Court in Madrid, said judicial
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body requested an Arabic interpreter for Benjamin. However the interpreter was not used
in the interview as Benjamin (Senegalese) does not speak Arabic. Sara was allocated a legal
aid lawyer and also had access to an interpreter in Romania: “the lawyer didn't speak to
me”. There is no record of the Romanian lawyer trying to contact the trusted lawyers in the
Spanish proceedings, with whom Sara was in contact. However, the Romanian lawyer
appealed the pre-trial detention and Sara was released on house arrest in order to take care
of her new-born baby.
L. Alberto was in prison in Offenburg serving a sentence when notified of the Spanish
EAW. Neither the prosecutor nor a lawyer was present; just the judge, the court clerk
and the translator. The record of the appearance notes the presence of two trainee
lawyers, with whom L. Alberto did not speak. “No, there was no one with me, just the

interpreter, I did not speak to a lawyer before or during the notification, or indeed
afterwards; I did not know that there was no lawyer present or that I was entitled to
have a lawyer at that time”. No one informed him of his rights there. He asked insistently
that his trusted lawyer in Germany be notified, but he does not know whether the court
did so or at least tried to. He did not have a lawyer who could arrange a quicker surrender
to Spain in order to finish serving the German sentence and serve the Spanish one.
Following the surrender, at the police station when he spent the night, he was not
informed of his rights. He did not speak to a lawyer, he was not allowed to call his family.
The police officer told him: “that's all a matter for the Court”. The next day, at the Madrid
Duty Court, he was read his rights in the presence of the Judge. He was formally assisted
by a state-appointed lawyer at the hearing, to whom he did not speak before or after the
hearing. The lawyer made no allegations, not even querying the reference to an offence
of robbery when the offence for which he had been surrendered was misappropriation.
According to L. Alberto, the lawyer “did not open his mouth”. The Madrid Duty Court, in
the order of imprisonment, stated “the detained person did not appear at the trial before

said Provincial Court or allege any just cause that prevented him from doing so; at that
trial the prosecution was asking for a sentence of 5 years and he prevented the oral
hearing from taking place”. This is completely mistaken, as the EAW was issued in order
to serve the sentence imposed following a trial at which L. Alberto was present. The
state-appointed lawyer, who had not interviewed L. Alberto and must not have been
familiar with his case file, failed to challenge the order of imprisonment.

Gabriel was notified of the Spanish EAW in prison, in German. He was not provided with an
interpreter, although he did not ask for one either, as he spoke German, having lived in
Germany since his youth. According to Gabriel, “they informed me of it in a visiting booth in
prison in the presence of officials that I was unable to identify as police or court officers.
There was no lawyer present”. Gabriel does not remember having been brought to any other
hearing apart from the notification in the visiting booth in prison: “I was simply told that
Spain was asking that I be surrendered to serve a sentence issued by the Albacete Provincial
Court specifically”. Following surrender, he was taken to the Madrid Duty Court, where he
was notified of the order of imprisonment without the presence of a lawyer. He did not
speak to a lawyer until he entered prison and was able to call a trusted lawyer.
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7. Conclusions
The instruments of mutual recognition (for the purposes of this research, Framework
Decision 2002/584/JHA, of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States, Framework Decision 2009/829/JHA, of 23 October, on
the application, between Member States of the European Union, of the principle of mutual
recognition to decisions on supervision measures as an alternative to provisional detention,
and Framework Decision 2008/909/JHA, of 27 November 2008, on the application of the
principle of mutual recognition to judgments in criminal matters imposing custodial
sentences or measures involving deprivation of liberty for the purpose of their enforcement
in the European Union) have been correctly incorporated into Spanish legislation in general
terms.
While the ESO and CSDL Framework Decisions have an impact on the application of the
EAW, they are instruments that are little-known to legal operators and, as such, they are
rarely used. In this regard, one basic issue observed in the course of the research is the lack
of technical knowledge in relation to the functioning of the instruments of mutual
recognition in Spain. There is no doubt that greater familiarity with said instruments would
allow for a more appropriate use of the ESO or the application to replace an EAW with an
CSDL, in cases of serving sentences.
Another problem encountered during the research is that the available data is not
completely reliable and precise. One factor behind this is the manner in which the data is
collected in the courts: there does not seem to be a specific methodology, or a mechanism
of control or supervision. Likewise, the management programmes used by the courts differ
from one Autonomous Region to the other, while also differing from that of the General
Council of the Judiciary. Neither is there an independent registry where one can ascertain
the number of EAWs issued and the proceedings in which they were issued, making it
impossible to locate them.
We also noted a lack of coordination between the judicial bodies and/or the Public
Prosecutor's Office. Improved coordination (together with better knowledge of the EU
instruments, of course) would prevent violations of the speciality principle and absurd
situations such as in the case of Tito.
The research has highlighted that the greatest problems, tests and challenges have to do
with the practical application in the issuance of an EAW. The important amendments
introduced by the act on mutual recognition of criminal decisions in the European Union,
with regard to the requirements for the issuance of an EAW, such as the principle of
proportionality and the entry of the requested person into prison following surrender, are
not always applied. EAWs are still used in the initial stages of investigations as a measure to
ensure the suspected or accused person can be interviewed, when the law does not allow
it. There is no record of the Spanish courts, prior to issuing an EAW, using the possibility of
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obtaining an interview with suspected persons via the EU cooperation channels envisaged
in the law; this could not only avoid the need for detention, but also for subsequent
surrender. All of this means that, in many cases, the EAW is applied disproportionately when
the courts have alternative judicial cooperation and mutual recognition measures which are
less onerous in terms of the rights of the requested person and the system of administration
of justice itself.
Finally, during the research we did not find any cases in which the lawyers participated in
the phase prior to the issuing of an EAW. The intervention of the lawyers is fundamental
when it comes to guaranteeing a practical and effective defence: this could promote the
adoption of alternative measures, such as ESO and CSDL, in the case of enforcement of a
sentence and also avoid recourse being taken to EAWs in preliminary phases, for example,
requesting an interview or even holding the trial via videoconference.
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8. Recommendations
For the General Council of the Judiciary
Ø Promote specialised training courses in EU mutual recognition instruments, with
particular emphasis on the EAW, ESO and CSDL regulated in the Mutual Recognition
Act, and specifically on the requirements for issue thereof, as well as the
proportionality and speciality principles.
Ø Promote and strengthen greater coordination with the courts, as well as the
Ministry of Justice, with regard to the gathering of data, including the preparation
of a single methodology and the establishment of a control and supervision
framework to avoid inconsistencies.

For the Ministry of Justice
Ø Creation of an independent registry for following-up EAWs. By virtue of the Mutual
Recognition Act, the Ministry of Justice centralises all the information on the
issuance of EAWs and surrenders thereunder. The creation of an independent
registry would make it possible to ascertain the number of EAWs issued and the
proceedings in which they were issued, whether they have been enforced, making
it possible to locate the cases and files. This would improve coordination between
the courts, enabling them to find out the circumstances of the proceedings and the
surrendered person, avoiding violations of the speciality principle.
Ø Improve the management of case files, providing the courts with a state-wide
standardised proceedings management system with common categories that
makes it possible to analyse data without inconsistencies.
Ø Promote the use of communication and cooperation technologies with the
competent authorities in the executing States.

For the Bar Associations
Ø Promote specialised training courses in EU mutual recognition instruments, with
particular emphasis on the EAW, ESO and CSDL regulated in the Mutual Recognition
Act, as well as on the EU Roadmap Directives, devoting sufficient space in all the
obligatory courses for candidates to become legal aid lawyers.
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For the Public Prosecutor's Office
Ø Promote specialised training courses in EU mutual recognition instruments, with
particular emphasis on the EAW, ESO and CSDL regulated in the Mutual Recognition
Act, as well as on the EU Roadmap Directives.

For the legislator
Taking advantage of the current reform of the Mutual Recognition Act, include the
following aspects:
Ø Citizen's actions expressly in Article 39.3 (issuance of an EAW if the Public Prosecutor
or the prosecution –private or citizen's- so request);
Ø Guarantee access to a lawyer, expressly establishing the possibility for the defence
to make allegations at the issuing stage (granting the accused person a hearing via
his/her lawyer);
Ø The express need for a prior national arrest warrant to have been issued as a
requirement for issue;
Ø Clarify how the right to appoint a lawyer in Spain (issuing State) to assist the lawyer
in the executing State can be guaranteed (Article 39.4 of the Bill). The urgent nature
of the EAW proceedings makes it obligatory to specify precise timeframes;
Ø For cases of enforcement (Article 50.3 of the Bill), include a deadline for the
appointment of a lawyer in the communication to the issuing State and make
appointment mandatory; and
Ø Include al the rights of the requested person in the written letter of rights.
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Introduction
The objective of this EU funded research project has been to document how the
simplified system of surrender established by the European Arrest Warrant Framework Decision
(EAW FD) is implemented in practice. The focus has been on four member states: Lithuania,
Poland, Spain and Romania which were chosen because they issued among the top ten highest
numbers of EAWs between 2007 and 2009.
The European Commission, the European Parliament, certain Member States and civil
society have recognised that the main problems relate to: disproportionate use of EAWs,
excessive and unjustified use of pre-trial detention and the failure of issuing states adequately to
protect human rights.
Member States have responded to these problems by adopting different approaches to
implementation, while judges in executing states increasingly face the dilemma of the proper
relationship between the principle of mutual recognition and a commitment to fundamental rights
and other principles of EU law. After decisions to surrender are made, judges and lawyers in the
executing state do not generally monitor what follows, including whether assurances (where
given) are upheld, whether fundamental rights are enjoyed and whether the outcome confirms
that the EAW was the right instrument to have used.
Various steps have been taken at both the EU and the domestic level to address the above
concerns. In 2009, the EU institutions adopted the European Supervision Order (ESO), intended
to reduce the number of non-nationals in pre-trial detention. In 2010, the Council amended its
guidance on EAWs to recommend the conduct of a proportionality assessment by the issuing
state. The most significant step, however, was the adoption of the Procedural Rights Roadmap
and four directives thereunder – on the right to interpretation and translation; the right to
information; the right to access a lawyer; and the right to legal aid (the Roadmap Directives).
These measures are intended to safeguard the fairness of criminal proceedings across the EU
and, in so doing, enhance mutual trust.
The present report, a case study on Romania, fills a gap in the information available
about EAW implementation and its relationship with the Roadmap Directives. Through the case
studies monitored it gives and overview on the ability of persons requested and surrendered
pursuant to an accusation EAW to enjoy their fundamental rights during the surrender procedure
and also following surrender.
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Note on methodology
During October-November 2017 APADOR-CH representatives interviewed 20
convicted persons: 19 of them were executing a sentence and were surrendered to Romania on
the basis of a European arrest warrant (EAW) and another one surrendered to Italy for
trafficking.1 The interviews took place in the Rahova (Bucharest), Oradea, Timișoara and
Târgșor penitentiaries. Unfortunately, the methodology of this research project remains limited
as it was not possible to interview lawyers of the surrendered persons or members of their
families. In order to complete or better understand the information obtained during the
interviews, APADOR-CH representatives also studied the penitentiary casefiles of the detainees.
Also, it was only possible to interview persons who had already been convicted when the
European arrest warrant was issued. There was no monitoring of cases of defendants who have
been surrendered to Romania in view of their participation during the criminal investigation.
This report is structured into 3 parts: the first one represents a description of the legal
framework against which the 20 cases were analysed; the second part contains the most relevant
case studies monitored by APADOR-CH during October 2018-May 2018 and the third part
consists of recommendations for the improvement of both legislation and practice when it comes
to the implementation of the EAW.
APADOR-CH would like to thank the National Administration of Penitentiaries for
granting the organizations’ representatives access in the above mentioned penitentiaries and for
the openness with which it approached this research project. Finally, it wouldn’t have been
possible to bring the following issues to the publics’ and stakeholders’ attention had it not been
for the voluntary participation of the detainees during the interviews.

1

Except one case (involving a woman who was surrendered to Italy for trafficking), all 19 cases monitored by
APADOR-CH all refer to active surrender (Romania asks another EU Member State to surrender a person).
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I. Legislative framework
The European Arrest Warrant (EAW)2
The main legal provisions concerning the European arrest warrant are contained in law
no. 302/2004 regarding judicial cooperation in criminal matters and the EU Council
Framework Decision of 13 June 2002 (2002/584/JHA) on the European arrest warrant and
the surrender procedures between Member States3 (which was implemented in the national
legislation through Law No 302/2004).
The notion of ‘international judicial cooperation in criminal matters’ is complex.
According to Art.1 of Law No 302/2004, it encompasses:


extradition;



surrender under a European arrest warrant;



the transfer of proceedings in criminal matters;



recognition and execution of the decisions;



the transfer of sentenced persons;



judicial assistance in criminal matters (for example, the establishment of rogatory
commissions or the communication of legal documents between judicial authorities of
different states);



other forms of international judicial cooperation in criminal matters;
The European arrest warrant is regulated by Title III (Arts. 84 - 122) of law No 302/2004.

This law is the transposition at the national level of the Council Framework Decision of 13
June 2002 (2002/584/JHA) on the European arrest warrant and the surrender procedures
between Member States4.
According to art. 84 and 85 of law No 302/2004, the European arrest warrant is a judicial
decision through which a court requests the arrest and surrender of a person by another EU
Member State, for the purposes of conducting a criminal investigation, undergoing a trial or
executing a sentence or a deprivation of liberty order. Therefore, the EAW is issued by a judicial
authority only if there already exists a national pre-trial arrest warrant or one for the execution of
2

This is the acronym that will be used in this report.
As amended by Council Framework Decision 2009/299/JHA of 26 February 2009.
4
As amended by Council Framework Decision 2009/299/JHA of 26 February 2009.
3
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the custodial sentence5. The European arrest warrant consists of a form6 which the judicial
authority fills in and which is included in the judicial decision. It is issued by the same judicial
authority which issued the national pre-trial arrest warrant or the one concerning the execution of
the custodial sentence.
The surrender under a European arrest warrant can be divided into:
 active surrender (Romania asks another EU Member State to surrender a person)
 passive surrender (another EU Member State asks Romania to surrender a person)

For the purpose of this report only active surrender will be analysed from a legislative
point of view.
Active surrender
In the case of active surrender, the European arrest warrant is issued by a Romanian
judicial authority and is communicated for execution to a judicial authority from another EU
Member State.
The competent right and liberties judge7

issues the European arrest warrant if the

following conditions are met:8


issuing the warrant is considered timely, taking into account:
o the nature of the offence committed
o the requested person’s age
o the requested person’s criminal records
o other circumstances of the case



the requested person is on the territory of another EU Member State



the national pre-trial arrest warrant or the warrant for the execution of the custodial
sentence is valid



according to Romanian law, neither the prescription for the criminal liability intervened,
or the prescription for the execution of the sentence; nor amnesty or pardon.

5

Art. 88(1) of law no. 302/2004.
Shown in Annex 1 of law no 302/2004.
7
The rights and liberties judge designated by the president of the court which would be competent to adjudicate the
merits of the case (Art. 88(3) of Law No 302/2004).
8
Art. 88(1) of law no. 302/2004.
6
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the offence committed is sufficiently serious (in the case of pre-trial detention, it must
have been ordered for an offence punishable by at least 2 years’ imprisonment, and in the
case of a custodial sentence, the sentence or the remaining of the sentence must be of at
least 1 year).



the condition of double criminalization, with the exception of 32 offences, if they are
punishable in the issuing Member State with a sentence of at least 3 years imprisonment.
For these 32 offences, the executing Member State shall decide on whether to surrender
the requested person without verifying if the condition of double criminalization is met. 9
The judicial authority can be notified in view of issuing a European arrest warrant in one

of the following ways: 10


ex officio



by the prosecutor



by the state authority which has to execute the pre-trial detention warrant or the one
warrant for the execution of the custodial sentence (for instance, the police – art. 231 of
the Romanian Criminal Procedure Code (CPC) provides that, when pre-trial detention
was ordered in absentia, two original copies of the warrant are communicated for
execution to the police body of the defendant’s domicile or residence. Similarly, art. 556
of the CPC provides that for carrying out the execution warrant, two copies of the warrant
are communicated to the police body of the defendant’s domicile or residence.)
If the judicial authority finds that all the legal conditions are met, it issues the European

arrest warrant, delivering a judicial decision to this effect. If the judicial authority finds that it is
not appropriate to issue the European arrest warrant, this decision can be appealed by the
prosecutor within three days from the date when it was communicated. The appeal is adjudicated
by a higher judicial authority, within three days after it was lodged, in closed session, without
notifying the parties, and with the participation of the prosecutor. If the appeal is upheld, the
rights and liberties judge must issue a European arrest warrant.
The European arrest warrant shall contain the following information:11


the identity and nationality of the requested person;

9

The 32 offences are listed in art. 2(2) of the Framework Decision 2002/584 and in art.96 of law no. 302/2004.
Art. 88(3) of law no. 303/2004.
11
Art. 86(1) and (2) of law no. 302/2004.
10
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the name, address, telephone and fax numbers, as well as the e-mail address of the issuing
judicial authority;



an indication of the existence of a final judicial decision, a pre-trial detention warrant or
any other enforceable judicial decision having the same effect;



the nature and legal classification of the offence;



a description of the circumstances in which the offence was committed, including the
time, place, and the degree of participation in the offence by the requested person;



the sentence ordered, if there is a final judicial decision, or the sentence prescribed for the
offence by the law of the issuing Member State,



if possible, other consequences of the offence.

Translation of the EAW
The European arrest warrant which was communicated to the competent judicial
authority of another EU Member States must be translated into the official language or one of the
official languages of the executing Member States, or into one or more other official languages
of the institutions of the European Union which the executing Member State has declared that it
accepts (according to the declaration deposited with the General Secretariat of the Council of the
European Union).12
The translation of the European arrest warrant must be done by an authorised
translator, as a matter of urgency, at the request the issuing judicial authority. If, on the lists of
the courts of appeal corresponding to the constituency of the issuing judicial authority, there are
no authorised translators for the language in which the European warrant must be translated, or,
if there is a translator but he or she refuses to do the translation, the issuing judicial authority
shall request the specialized direction of the Ministry of Justice to take measures so that the
warrant can be translated.13 A European arrest warrant communicated for execution to the
Romanian judicial authorities must be translated in Romanian, or in English or French.14

12

Art. 86(3) of law no. 302/2004.
Art. 89(7) of law no. 302/2004.
14
Art. 86(4) of law no. 302/2004.
13
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The confidentiality of the procedure
The law expressly provides that the procedure for issuing the European arrest
warrant is confidential until the person is arrested in the executing Member State.

15

After

corroborating this with Art. 88(4)(b) of Law No 302/2004, it becomes clear that the procedure
for issuing the EAW takes place in a closed session, without notifying the parties, and with the
participation of the prosecutor only. This means that neither the defendant nor his lawyer will be
present.
According to art. 11 of the Council Framework Decision of 13 June 2002
(2002/584/JHA), the requested person is informed of the existence and content of the European
arrest warrant only after he was arrested in the executing Member State. At the same time, the
person is informed about the possibility to consent to his surrender to the issuing State. The same
article provides that a requested person who is arrested for the purpose of the execution of a
European arrest warrant has the right to be assisted by a lawyer and an interpreter, in accordance
with the national law of the executing Member State.
Similarly, when Romania is the executing State, the law provides that the person arrested
under a European arrest warrant has the right to:16


be informed regarding the content of the EAW



be assisted by a defender of his choice or a legal aid lawyer



be assisted by an interpreter, if he does not understand or speak Romanian. The judicial
authority provides an interpreter free of charge
The European arrest warrant can be withdrawn if the reasons which justified issuing it in

the first place have ceased to exist.17 For example, if the national pre-trial arrest warrant on the
basis of which the EAW was issued is revoked.
To sum up, until the person’s arrest, the EAW procedure is confidential and does
not involve the participation of the requested person or of his lawyer.
An issue which emerged in practice refers to the possibility that the executing judicial
authority might refuse to surrender the requested person under the EAW, if there is a real risk
that the person will be subjected to inhuman or degrading treatment as a result of the detention
15

Art. 88 (8) of law no. 302/2004.
Art. 104 of Law No 302/2004.
17
Art. 94(1) of Law No 302/2004.
16
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conditions in the issuing State, as this contravenes art. 3 of the European Convention on Human
Rights (‘ECHR’).
In relation to this matter, law no. 302/2004 contains a specific provision which applies
only to extradition, not also to surrender under the EAW. This provision expressly prohibits
extraditing a person to a ‘state where his life or freedom would be threatened, or where he would
be subjected to torture, inhuman or degrading treatment’.18 One explanation for this is that
surrender under a EAW applies between Romania and the other EU Member States, all of which
supposedly abide by certain human rights standards. By contrast, extradition applies between
Romania and all non-EU countries, including countries with lower human rights standards.
However, this problem was not raised before the Romanian judicial authorities. It was
raised before the judicial authorities of other EU Member States in relation to persons who were
requested by the Romanian authorities on the basis of an EAW. These persons have argued that
the EAW should not be executed because the detention conditions in Romania are inadequate
and infringe art. 3 of the ECHR.
The following provisions can be invoked in support of the refusal to surrender a
requested person under an EAW because there is a real risk of infringing art. 3 ECHR:


art.1 (3) of the Council Framework Decision of 13 June 2002 (2002/584/JHA): This
article provides that the Framework Decision ‘shall not have the effect of modifying
the obligation to respect fundamental rights and fundamental legal principles as
enshrined in Art. 6 of the Treaty on European Union (TEU)’.



Art. 6(3) TEU provides that ‘fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms and as they
result from the constitutional traditions common to the Member States, shall constitute
general principles of the Union's law’.



paragraph 13 of the Preamble to the Framework Decision provides that ‘No person
should be removed, expelled or extradited to a State where there is a serious risk that he
or she would be subjected to the death penalty, torture or other inhuman or degrading
treatment or punishment.’ The text of paragraph 13 is not limited to extradition. It
includes any form of ‘removal’ of the person by a state. It therefore applies to the
surrender under a European arrest warrant.

18

Art. 19(1) (b) of Law 302/2004.
11



paragraph 12 of the Preamble to the Framework Decision provides that ‘nothing in the
Framework Decision may be interpreted as prohibiting refusal to surrender a person for
whom a European arrest warrant has been issued when there are reasons to believe, on
the basis of objective elements, that the said arrest warrant has been issued for the
purpose of prosecuting or punishing a person on the grounds of his or her sex, race,
religion, ethnic origin, nationality, language, political opinions or sexual orientation, or
that that person's position may be prejudiced for any of these reasons.’
Also, the Court of Justice of the European Union (CJEU), dealing with a similar

situation19, held that: “Article 1(3), Article 5 and Article 6(1) of the Council Framework
Decision of 13 June 2002 (2002/584/JHA) on the European arrest warrant and the
surrender procedures between Member States as amended by Council Framework Decision
2009/299/JHA of 26 February 2009 must be interpreted as meaning that where there is objective,
reliable, specific and properly updated evidence with respect to detention conditions in the
issuing Member State that demonstrates that there are deficiencies, which may be systemic or
generalised, or which may affect certain groups of people, or which may affect certain places of
detention, the executing judicial authority must determine, specifically and precisely, whether
there are substantial grounds to believe that the individual concerned by a European arrest
warrant, issued for the purposes of conducting a criminal prosecution or executing a custodial
sentence, will be exposed, because of the conditions for his detention in the issuing Member
State, to a real risk of inhuman or degrading treatment, within the meaning of Article 4 of the
Charter, in the event of his surrender to that Member State. To that end, the executing judicial
authority must request that supplementary information be provided by the issuing judicial
authority, which, after seeking, if necessary, the assistance of the central authority or one of the
central authorities of the issuing Member State, under Article 7 of the Framework Decision, must
send that information within the time limit specified in the request. The executing judicial
authority must postpone its decision on the surrender of the individual concerned until it obtains
the supplementary information that allows it to discount the existence of such a risk. If the
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Judgment of the Court (Grand Chamber) from 5 April 2016 in Joined Cases C-404/15 and C-659/15 PPU in
respect of Pál Aranyosi (C-404/15) and Robert Căldăraru (C-659/15 PPU), available at
http://curia.europa.eu/juris/document/document.jsf?text=&docid=175547&pageIndex=0&doclang=EN&mode=req
&dir=&occ=first&part=1&cid=470065.
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existence of that risk cannot be discounted within a reasonable time, the executing judicial
authority must decide whether the surrender procedure should be brought to an end.’
The Record of the European arrest warrants is prepared and kept in order to monitor the
judicial authority’s activity regarding the issuing (active surrender) and execution (passive
surrender) of European arrest warrants. The following information is registered in the Record:


the reference number;



the surname, forename and nationality of the requested person;



the reference number and the date of the prosecutor’s office request or that of the court
who will decide on the criminal case; the number of the case file of the executing judicial
authority;



the date when the EAW was issued;



the date when the EAW was communicated;



information regarding the execution of the EAW;



the reasons why the EAW was not executed;



the date when the requested person was surrendered;



if applicable, the date when the EAW was withdrawn.

According to the law, this Register is not intended to be public20.
Once it is issued, the EAW is communicated by the issuing judicial authority for
execution. Identifying the foreign authority which is competent to receive or to execute the EAW
is done through the national points of contact to the European Judicial Network or through the
specialized directions of the Ministry of Justice.
When the issuing judicial authority is notified with regard to the localisation or arrest of
the requested person on the territory of another Member State, the issuing authority transmits the
EAW to the competent foreign authority, both in Romanian and in the other foreign language, by
fax, e-mail or by any other means of communication which is secure and leaves written traces,
by the deadline indicated by the foreign authority, and also by informing the Centre for
International Police Cooperation (‘CCPI’).

20

Art. 88 (7) of Law 302/2004.
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Temporary measures 21
Certain temporary measures can be taken in respect of the requested person until the date
when the foreign judicial authority delivers a final decision on the surrender request issued by
the Romanian authorities under the EAW, or if the foreign judicial authority decides to postpone
the surrender of the requested person. These temporary measures are:


the temporary transfer to Romania (for a period of time agreed jointly with the foreign
authority);22



the hearing of the person, if this is requested by the Romanian judicial authorities. The
hearing can be done directly (through videoconferencing or, if the law of the foreign
state allows it, at the person’s location) or indirectly (conducted by the foreign judicial
authority in the presence of a representative of the Romanian authority);
the temporary surrender23, for the purposes of a hearing or participating in the criminal
investigation or the trial;
After the foreign judicial authority agreed, through a final decision, to surrender the

person in respect of whom the Romanian judicial authority had issued the EAW, the Centre for
International Police Cooperation (CCPI) ensures that the person is brought back into the country,
under escort.
If the person was sentenced in absentia, the executing judicial authority communicates to
him the sentencing decision within 10 days of the person’s reception, as applicable, in the police
21

Art. 91 and 93 of Law No 302/2004.
The temporary transfer to Romania of the person in respect of whom the EAW was issued can be requested only
in emergency situations, when the presence of the person is compulsory under law, or when, depending on the
circumstances of the case, the prosecutor who conducts/ supervises the criminal investigation or the court considers
that the person needs to be present. The temporary transfer must not infringe upon the person’s right to participate
during the proceedings concerning the request for surrender issued by the Romanian judicial authority under a
EAW.
The person who was temporarily transferred to Romania is held in custody until his return to the executing state.
The person’s reception into the police arrests or pre-trial detention centres which are organized and function under
the Ministry of Internal Affairs will be made on the basis of a national arrest warrant or one for the execution of a
sentence, which form the basis of the EAW. The length of the deprivation of liberty is maintained or extended in
accordance with the Romanian Criminal Procedure Code. The Centre for International Police Cooperation (CCPI) is
in charge of bringing the person back into Romania and then returning the person to the executing state.
23
This is a temporary measure which can be taken when the foreign authority decides to postpone the surrender.
Under Art. 24 of the Framework Decision 2002/584, the executing judicial authority may, after deciding to execute
the European arrest warrant, postpone the surrender of the requested person so that he or she may participate in the
criminal investigation in the executing Member State or, if he or she has already been sentenced, so that he or she
may serve a sentence for an offence other than that referred to in the European arrest warrant. Art.58 of Law No.
302/2004 contains a similar provision regarding the postponed surrender.
22
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arrest or penitentiaries. Also, the executing judicial authority must inform the sentenced person
that he or she has the right to a retrial. 24 The High Court of Cassation and Justice has established
that, if the request for a retrial made by the persons sentenced in absentia is admitted, then the
retrial starts at the first instance court.25
As soon as it receives notification that the surrendered person has been brought back into
the country, the issuing judicial authority must request directly from the executing State
information regarding the length of the surrendered person’s arrest on the basis of the EAW. It
must communicate this information, as applicable, to the executing judicial authority, to the
judicial authority adjudicating the case if these are different from the issuing judicial authority,
or to the prosecutor who conducts or supervises the criminal investigation.

II. Case studies: problematic aspects concerning the implementation of the European Arrest
warrant

i) Right to information and legal assistance during the surrender procedure
L.T is a 37 years old ethnic Hungarian executing his sentence in the Rahova penitentiary
(Bucharest). 26A resident of the Covasna city, he is divorced and has a 16 years old child. He also
holds a university degree and before serving time in the Romanian prison he earned his living as
owner of a company which imports cars from Germany.
In 2012 T. was sentenced to 3 years and 4 months in prison for a bank fraud committed in
Germany. In April 2014 he was surrendered to Romania and banned from entering the country.
The Romanian authorities released him shortly after that and he resumed his economic activities,
travelling frequently between Romania and Germany. L.T claims that in 2015 he has travelled to
Germany 7-8 times (airplane included) but he was never told that he has an interdiction to enter
the county although his documents have always been checked. In august 2015, during a routine
control, he was arrested again in Germany for violation of the ban. He was informed that he has
to execute the remaining period of his 2012 sentence and in addition, another 7 months for

24

According to art. 466 - 469 Romanian Criminal Procedure Code.
Decision No 13 of 03/07/2017 regarding the examination of the appeal in the interest of the law for the uniform
interpretation and application of the provisions of Art. 469(3) of the Romanian Criminal Procedure Code.
26
Interviewed by APADOR-CH representatives on 4th October 2017 in the Rahova penitentiary.
25
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committing an offence related to handling narcotic substances (for which he was sentenced in
December 2015).
Meanwhile, in 2015, he was also sentenced by a Romanian court to 4 years and 6 months
imprisonment for fraud related crimes. The length of the sentence represents a merger of three,
former, not entirely executed sentences. In November 2015 the Romanian state issues a
European arrest warrant on his name.
Since 2015 when he was arrested for the second time in Germany, T. has been executing
his initial sentence- finalized on 3rd September 2017. He claims to have lived in good conditions
in the German penitentiary, he worked in a toy factory and benefited from very good medical
conditions for the chronical disease that he suffers from.
On 29th august 2017, a few days before his release, he was transferred to Munchen, in a
special penitentiary for persons to be surrendered. He stayed there one month, in tough
conditions and in isolation. T. maintains that he never attended a hearing in relation to his
European arrest warrant and he was not provided with a lawyer. He was only informed by a
judge and a translator that a European arrest warrant had been issued on his name. He was never
informed about the possibility to challenge the arrest warrant but claims that at that time he
wouldn’t have done it anyways because of the attitude of the German authorities.
At the date of the first interview with APADOR-CH’s representatives, T. has been in the
Rahova penitentiary for 5 days. He had not been consulted by a doctor although he informed the
staff that he suffers from a chronical disease which requires permanent treatment. His medicine
was confiscated on grounds that they were not recognized in Romania and his health condition
worsened in lack of any treatment. He describes the detention conditions in the quarantine
section of the Rahova penitentiary as “terror” as he has the right to only 1 hour of walking per
day and he lives in one room with 6 other inmates (compared to Germany where he stayed alone
in a room). On 6th October 2016 he was transferred to the Jilava Hospital Penitentiary for the
establishment of a specific treatment in his case.
In retrospective, T. claims that had he known he could challenge his European arrest
warrant, he would have argued not to be surrendered. This is because of the bad detention
conditions in Romania, especially from the perspective of his chronical disease for which he
needs permanent treatment. Therefore, the lack of a lawyer he could communicate with is
especially problematic in this case. At the moment of the visit, the period he spent arrested in
16

Muchen, from the moment he finished executing his sentence in Germany and until he arrived in
the Rahova penitentiary has not been deducted from his sentence.
T. is the only case out of the 20 monitored where a lawyer was not present during
the surrender hearing. However, several convicted persons interviewed have complained
about the fact that they did not meet or speak with their lawyers (especially when the
hearing took place through the videoconference) or that their presence was not at all
effective.

Another illustrative case for the lack of information of convicted persons during the
surrender procedure is that of J.S.
J. S is a 33 years old ethnic Hungarian from Covasna.

27

He graduated elementary school

and has two children. He claims he was legally working in agriculture when he was arrested in
Hungary in august 2017. He was surrendered to Romania on 21 November 2017 and brought to
the Oradea penitentiary.
S. was arrested for the first time in august 2017 but the police officers did not inform him
what the reason was. After 55 days he was released, on grounds that “we cannot do anything
with you as the crime was committed in Romania”. Shortly after that, the Hungarian authorities
arrested him again and after 10 days surrendered him to Romania. He stated that he participated
in a hearing after his first arrest and benefited from a legal aid lawyer (state paid). Only after his
second arrest was he informed that following a trial in absentia in Romania, he was sentenced to
7 years in prison and was going to be surrendered. He was never informed about the possibility
to challenge his surrender but he wouldn’t have liked to stay in Hungary anyways because in
Romania he can be visited by his family.
In relation to the sentences for which he was surrendered he told APADOR-CH
representatives that he did not know how to read them but said that somebody explained what
they meant and he understood that he has to go to prison for 7 years for having cut 10 fir trees.
S. was bothered by the fact that his sentence did not reflect the truth, namely that he only cut 9 fir
trees. He recalled that when he was caught cutting the trees he was questioned only by the police,
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Interviewed by APADOR-CH representatives on 13 December 2017 in the Oradea penitentiary. He does not
speak Romanian but the prisons’ psychologist offered to act as translator.
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he did not know he was prosecuted, sent to trial and sentenced. He would have attended his trial
had he known. He did not know whether he was represented by a lawyer during the trial or if the
65 days period he spent in arrest in Hungary was deducted from his sentence. 28 He does not have
money for a lawyer in order to challenge the execution of his sentence and he does not know
how to do it by himself.

ii) Effectiveness of the legal aid lawyers during the surrender hearing
E.P was arrested at the Romanian Consulate in Barcelona on 25 October 2016 on the
basis of a European arrest warrant issued on 19 June 2007. On 10 October 2016, E.P had just
been released from the Aranjuez penitentiary after having served 10 years and 6 months for the
offences of drug traffic and robbery.
After his release, he wanted to come to Romania and went to the Consulate to renew his
passport. The consulate called the police who arrested and handcuffed him, informing him that
there is an arrest warrant on his name. “How is this possible? Why did you release me from the
penitentiary if there is an arrest warrant on my name?” He was told that an error occurred. After
having spent 13 days outside the prison system, E.P claims he was taken to the police station
where he was undressed and put in “a cellar” with a robe on. He was handed a letter of rights and
appointed a legal aid lawyer. The only thing the lawyer told him was “Romania asks for you,
you have to go”.29 E.P was not informed about the right to challenge the execution of his arrest
warrant. At the court hearing, the judge in Madrid told him the same: that he has to go because
Romania asks for his surrender. He was told that even if he does not consent to his surrender, he
will be nevertheless transferred to Romania, but it will take longer, app. 45 days. If he consents,
it will only take 10 days.
This case raises questions about the quality of legal representation in cases involving
the execution of the European arrest warrant and also about the often formal nature of the
surrender procedure which in this case renders totally ineffective the right to consent to
surrender. The judge also does not seem to want to consider if detention conditions in
Romania might potentially infringe upon the fundamental rights of the arrested person.

29

Interview with E.P, 6 October 2017, Rahova Penitentiary.
18

Especially since P. accuses mental health problems and has been complaining about the
fact that the medication which he was taking in Spain was not allowed in the Romanian
penitentiaries and his condition deteriorated. He rarely goes to the psychiatrist and the treatment
he receives is sporadic. This is an unsolved systemic issue in Romania and has been recognized
as such by the European Court of Human Rights in the case of Țicu v. Romania (app. 24575/10).

iii) Legal assistance at the police station
B. was arrested in London on 12 February 2016 on the basis of a European arrest warrant
issued on 22 January 2016. At the time of the arrest he was in hospital where he claims that some
personal belongings were stolen from him so he called the police which placed him in police
arrest. B. was not allowed to inform his employer that he was arrested and nobody visited him
while he was deprived of liberty “I stayed three days in the police station before going in court, I
was sad and scared because I did not know what the charges against me where.”30
In court, he did benefit from a legal aid lawyer and an interpreter but although he refused
to consent to his surrender to Romania, invoking the poor detention conditions he was
surrendered on 9th of March 2016.

iv) The right to an interpreter
P.M is a 29 years old man from Mogoșoaia (Ilfov). He is divorced with no children and
used to work as an engineer in a television31. At the time of his first arrest in 2008 he was a first
year student but following his several convictions he dropped out of university. On 31 December
2008 he was arrested for the first time for allegedly having stolen a car. He was deprived of
liberty for 15 days but his case was dismissed for failure to prosecute. During 2008-2010 he had
several interactions with the Car Theft Service in Bucharest. His first arrest got him in the data
base of the Service and several other arrests followed: March 2009 (6 months), February 2010 (1
year and 9 months). In March 2012 he was condemned by the Supreme Court to 15 years
imprisonment for several robberies and vehicle thefts (a merger of previous sentences).

30
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Interview with T.B, 5 October 2017, Rahova Penitentiary.
Interviewed by APADOR-CH representatives on 6th October 2017 in the Rahova Penitentiary.
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A few days before the final sentence he fled the country through Bulgaria. From Sofia he
flew to London and then Spain (living one month there). In May 2012 he arrived in the
Netherlands where he lived with false documents for a while. He was once arrested by the Dutch
authorities for possessing false documents but immediately released.
M. claims that in February 2015 several police officers came to his home and showed
him a paper with his photo on it, informing him in Dutch and English that there was a European
arrest warrant issued on his name. He was aware that he was going to be surrendered to Romania
but complaints about the fact that he could not call his family and that he did not know he could
contact the embassy.
At the police station he was told what was going to happen to him; he says he had a legal
aid lawyer but he could not understand much of what he was saying because he talked more
Dutch than English. At no point during the procedure was there a translator present. He was
allowed to contact another lawyer whom he knew, who spoke English (state paid). He remained
deprived of liberty- in good detention conditions- for one month before being surrendered to
Romania.
“I did not know I could challenge the decision to be surrendered. I don’t know if I was
told or not, maybe I was too upset and I did not understand; in any case my lawyer continued to
visit me while arrested.”
On 31st of March 2015 he was brought by the Interpol on the Otopeni airport and sent to
the Rahova penitentiary.32 In the Rahova penitentiary he stays in a 17m2 room with 6 other
persons. M. complained that the food was bad, the mattresses were infested and the prison stuff
was verbally aggressive. He has an anxiety disorder and goes to a psychologist.
A problematic issue, which has been identified in several monitored cases, is related to
the fact that the period he spent arrested (app. one month) has not been deduced from the
sentence he has to execute. M. claims he has taken no steps to remedy this situation and he
would not know how to do it. At the moment of the interview, two and a half years had passed
since his arrival to the Rahova penitentiary. His prison file (reviewed on 10 October 2017)
contained no evidence of the period he spent arrested in the Netherlands, awaiting to be
surrendered (February-March 2015).
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The Interpol lost his luggage, he claims he sued them and won (damages amounting to app. 850 euros).
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According to the law33, the court which issued the European arrest warrant, as soon as it
has been informed that the person has been surrendered to Romania, asks the executing state
information about the length of time spent in arrest during the surrender procedure. This
information will be kept by the court in the persons’ case file. The obligation to inform the court
about the persons’ arrival belongs to the Romanian Police. There is no provision in the law
obliging the court to send the National Administration of Penitentiaries the information obtained.
APADOR-CH representatives could not verify his court file and cannot confirm or infirm the
fact that the competent court has asked this information in relation to Mr. M.’s case. What is
certain is that P.M did not know about the fact that he can ask the court for a deduction of the
arrest period from his sentence.
There are also a few cases in which detainees managed to go through this procedure by
themselves. Such is the case of V.A.T, a 32 years old taxi driver, who at the time of the arrest
was working illegally in the UK.34 On 26 March 2014 he was arrested in London on the basis of
a European arrest warrant issued by Romania in 2010 for the offence of attempted murder. He
was surrendered to Romania on the 4th of July 2015 and while in the Arad penitentiary, with the
help of his colleagues, he did challenge the execution of his sentence and the period he spent
arrested in the UK was deducted.

v) Access to medical services in the executing state; formalistic surrender procedure
H.S is an ethnic Hungarian with a rich criminal record in Romania starting in 1994. In
2015 he was arrested in Austria for illegally transporting migrants between Budapest and
Vienna. On 20 august 2016 he was sentenced to 2 years and 6 months in prison and also received
an interdiction to enter Austria for 8 years. At the same time, in December 2016, he was
sentenced in Romania for having stolen 10 gas tanks in 2014 and a European arrest warrant was
issued on 17th January 2017.
The court hearing in view of his surrender happened through a video-conference. H.S
claims he does not know if a lawyer was present during the hearing, he could only recall that
there was a translator and that the judge told him that even though he can challenge his
surrender, he will be nevertheless sent to Romania in maximum 1 month. “Under these
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Article 95 of Law 302/2004 concerning the European arrest warrant.
Interviewed by APADOR-CH representatives on 14th December 2017 in Timișoara.
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circumstances, I did not oppose, although I would have preferred to execute my sentences
there.”35
While he was waiting to be surrendered, H.S stressed that the detention conditions in
Austria were good, however he complained about the poor health care services. H.S emphasized
that it was in the Austrian penitentiary that he got hepatitis and that in the last months of
detention there his legs were hurting very much “Instead of treating me they gave me some
crutches and avoided taking me to the doctor so that they could surrender me faster”.36 He was
taken to Vienna where he should have been transferred to Romania by plane but as the legs
condition was getting worse he was taken to the hospital, diagnosed with thrombosis and
received a counter indication to fly by plane.
On 5 September 2017 he was surrendered through the Borș customs by car (a 12 hours’
drive) and received no food, water or medication. H.S also claims that the Austrian authorities
did not give him any medical papers concerning the treatments and procedures he underwent so
he cannot prove the ill treatment. In Romania, he was immediately consulted by a doctor which
diagnosed him with hepatitis and pneumonia and hospitalized in the Rahova Penitentiary
Hospital for medical check-ups.
The penitentiary case file which was analysed by APADOR-CH representatives contains
some mistakes (for example, a certificate of the National Administration of Penitentiaries stating
that H.S was arrested on the 5th of September in Linz; in fact this is the date of his surrender to
Romania).
In relation to the casefiles studied in all 20 monitored cases, the organization has
noticed that most of them are either incomplete (they do not contain the European arrest
warrant or any documents certifying the period the person has been arrested in the
executing state) or incorrect (H.S’s case).

vi) Right to retrial
D.P is a 41 years old man with double residency Romania/UK. He has graduated
university, has two stepchildren and a construction firm.37 In 2012 he had a bank lawsuit and in
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Interview with H.S, 13 December 2017, Oradea Penitentiary.
Idem 3.
37
Interviewed by APADOR-CH representatives on 14 December 2017 in the Timișoara penitentiary.
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2013 was convicted to 5 years in prison for fraud. At the moment the sentence was issued he was
already in London, working in his construction firm. He was informed about his legal situation
by his sister. He claims that the lawyer representing him during the trial made an appeal without
any power of attorney and in 2014 he was sentenced in absentia to 3 years in prison. P. was
planning to hire another lawyer for a retrial.
In July 2015 he was visited by police officers at his home and informed that there was a
European arrest warrant issued on his name. P. was taken to the police station for 24 hours where
he was handed a letter containing his rights. The authorities allowed him to call his partner and
advised him to also contact the embassy. It was his partner who hired a lawyer which was
present at the court hearing. He was released on bail, put in house arrest and electronically
monitored. He also had the obligation to be at home between 22.00-5.00. “Compared to the
money I had in my bank account, the value of the bail was not high”. A few months later, during
the winter holidays of 2015, the Romanian authorities issued another European arrest warrant, he
was again brought to the police station, established a new bail and released again under the same
previous conditions (electronic monitoring).
During the trial he challenged the surrender to Romania on two grounds: lack of a fair
trial as he was hospitalized in the UK when the Romanian authorities summoned him to appear
before the court and he was trialled in absentia; the detention conditions in Romania but the
authorities sent evidence that the conditions in the Arad Penitentiary were appropriate.
P. claimed that the judge refused to surrender him on grounds that he did not have a fair
trial back home. Meanwhile, the Arad Tribunal sent the UK court a notification according to
which there was going to be a retrial of his case. Against his will, the surrender was decided for
12 December 2016. On January 18th 2018, the Arad Tribunal rejected his request for a retrial,
motivating that the evidence was sufficient the first time.
On 12th December 2016 he went to the Heathrow airport where he met the police officer
from Interpol. He was brought to the Rahova penitentiary in Bucharest and stayed there until the
17th of January 2017. He was subsequently transferred to the Arad penitentiary for his retrial.
Although “this is the prison the authorities brag about whenever they ask for a person to be
surrendered”, he claims that the detention conditions were miserable: 8 people in one room, hot
water twice a week, bad food and deplorable mattresses.
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On the 19th of January 2017 he was transferred to Timișoara in a semi-open regime
prison. He works in a call centre within the prison (for an Italian firm). In May 2017 he appealed
his final sentence for a deduction of the period he spent in house arrest in London. The proving
documents form the British authorities had not arrived at the moment of the interview.

vii) Excessive bureaucracy in implementing an EAW
P.M is a 50 years old man who, since 2011, was commuting regularly between Vienna
and Bistrița for work.38 On 22 October 2017 he was arrested in Debrecen (Hungary) on the basis
of a European arrest warrant issued by Romania on 26th October 2016 (for illegal wood cutting).
The day of his arrest, going to Vienna, he was crossing the Hungarian border through Debrecen,
when he was stopped by the custom officer who told him that he has problems and is sought by
the Romanian authorities. Paradoxically, the Romanian customs officer had just verified his
documents and had not told him anything. He spent a night in the Debrecen police arrest and
then transferred to Budapest. P.M asked the Hungarian authorities to send him back to Romania,
as Oradea was closer than Budapest, but they did not want to do that. Ten days later, on 31
October 2017 he was taken back to Oradea.

viii) Almost a good practice example
No case monitored by APADOR-CH is without problems. The closest to being a good
practice example is that of A.M.C., a 26 years old man with dual Romanian-UK residence39. He
has graduated high school. On 17th December 2015 he fled the country after he was sentenced to
1 year and 6 months to prison for shoplifting. He claims he has been working in the United
Kingdom legally until he was arrested in view of his surrender to Romania. While he was abroad
he found out that on 20th of April 2016 he had been convicted in absentia to 2 years and 3
months for other crimes. The convictions were merged.
On 23rd November 2016 he was arrested on the streets of London. He was taken to the
police station where he was told that there is a European arrest warrant issued on his name. He
was handed a letter enumerating his rights and was also allowed to call his family and the
38
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Interviewd by APADOR-Ch representatives on 13th December 2017 in Oradea.
Interviewed by APADOR-CH representatives on 14 December 2017 in Timișoara.
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employer. During his court proceedings he was assisted by a legal aid lawyer (state paid) with
whom he discussed confidentially for 15 minutes before the hearing. He also had a translator, but
claims he understood the language of the court proceedings. The judge informed him that he will
be surrendered to Romania and if he agrees and signs the papers he will be sent to his country in
10 days. In case of refusal, he was told that the procedure will last longer. C. communicated to
the judge that he does not agree to the surrender because the detention conditions in Romania are
bad.
On 23 November 2016 he was taken to the Wandsworth Penitentiary near London where
he stayed until 12 of January 2017. He describes the detention conditions as good: 2 persons in
one room, permanent hot water and food of choice (in accordance to a weekly menu). The only
inconvenience was the limited, outside walking program (one hour a day). While he was in
prison he had a video conference hearing but “because he was bored with the UK” he signed the
agreement to be surrendered on 9th of December 2016.
However, during the interview Mr. C. recalled with horror the way he was
received on the Otopeni airport on 12 of January 2017: he had to get in a cage for surrendered
persons and put up with the offensive behaviour of the border police.
During his 3 weeks stay in the Rahova prison he claims he had no money to shop
or make a phone call because he only had British pounds and it took very long to change them to
Romanian currency. He stayed in a room with 5-6 other people and it was very cold (JanuaryFebruary). On 25th February 2017 he was transferred to the Jilava penitentiary in a semi-open
regime but made a request to be transferred to Timișoara in order to be visited by his family
(mother). He emphasizes that the detention conditions in Timișoara are good; the only thing that
bothers him is the overcrowding (20 persons in a 24 beds room and one toilet). Here, he can even
go to work outside the prison.
C. emphasizes that while he was deprived of liberty he read the Criminal Code and knew
how to challenge the decision to execute his sentence. Thus, at his own initiative, the judge
deducted from his sentence both the arrest period in the UK and a 6 month pre-trial detention
period from his first conviction.
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Detention conditions in Romania

In 2015, the European Court of Human Rights (ECtHR) found 27 Article 3 violations
against Romania, the second highest number of cases lost in 2015 that year in respect to inhuman
and degrading treatment.40 The same year, the Court decided to join four applications (Rezmives
and others v. Romania) and asked the parties if the cases were suitable for the application of the
pilot judgment procedure.
This decision to join the cases followed a semi-pilot judgment in the case of Iacov
Stanciu v. Romania (no. 35972/05, 24 July 2012), in which the ECtHR emphasized that “the
Court had regularly found violations of Article 3 of the Convention in respect of the conditions of
detention that have existed over a number of years in Romanian prisons, in particular
overcrowding, inappropriate hygiene and lack of appropriate health care.41 Concerning the
existence of effective domestic remedies, the Court noticed that they were not present in
Romanian legislation and urged the state to take all measures to remedy the situation. The
ECtHR emphasized that “the remedy—which, under Romanian law, relies mainly on a “delegate
judge’s” should allow the delegate judge and the domestic courts to put an end to the situation
and to grant compensation where appropriate”.42
In 2016, for the first time in 25 years, the Government (a”technocratic” one, following
the resignation of Prime Minister Victor Ponta in November 2015) decided to pay attention to
the situation of prison conditions. Thus, on 27 April 2016 the Romanian Government adopted a
memorandum for the approval of a timetable for measures aimed to improve the detention
conditions and the probation system. The document includes the plans for the construction of
new prisons, envisaged to be ready by 2023.
On 1 July 2016, the Ministry of Justice and the National Administration of Penitentiaries
adopted the Action Plan aimed at improving detention conditions. Its focus is on social
reintegration, primarily on activities which will increase professional training that will facilitate
access to work after release. The assumption is that on a long term this would lead to a lower
reoffending rate and therefore to a decrease of the prison population.

40

According to official statistics of the European Court of Human Rights, available at:
http://www.echr.coe.int/Documents/Stats_violation_2015_ENG.pdf (last visited on the 29h of November 2016)
41
ECtHR, IacovStanciu v. Romania, Application no. 35972/05, Judgment of 24 July 2012, para. 195
42
ECtHR, IacovStanciu v. Romania, Application no. 35972/05, Judgment of 24 July 2012, para. 198
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In the summer of 2016 riots took place in 8 out of 45 prisons in the context of rumors
about the initiation of a draft bill on amnesty and pardoning. In only one prison there were
violent incidents, 8 inmates climbing the roof. The rest refused the food.
On 23 November 2016, the Government also adopted a draft law amending and
supplementing Law no. 254/2013 on the execution of sentences and custodial measures ordered
by the court during the trial. 43The bill has two purposes: (1) to provide compensation to persons
serving sentences of imprisonment in conditions of severe overcrowding; and (2) to contribute at
the same time to relieving the prison population. Thus, all persons deprived of their liberty shall
automatically have the right to benefit from conditional release if they meet the conditions set
by the draft law or who have been or are housed in overcrowded conditions (defined as a space
smaller than or equal to 3 sqm). The draft law provides that for every 30 days spent by a
prisoner in an inadequate space, three days are deducted from his/her original sentence (the 30
days need not be consecutive).
In January 2017 the Ministry of Justice initiated the bill on amnesty and pardoning. The
bill is still in Parliament for debate.
In April 2017 the ECtHR issued a pilot judgement in the case of Rezmives and other v.
Romania (no. 61467/12, 39516/13, 48231/13 and 68191/13, 25 April 2017) and gave Romania 6
months to present a a precise timetable for the implementation of appropriate general measures
to solve the problem of prison overcrowding and poor conditions of detention44.
In July 2017 the Parliament adopted the bill initiated by the former Government that
aimed to provide compensations for persons serving their sentences in severe conditions with
important amendments45. Thus, all persons deprived of their liberty shall automatically have the
right to benefit from conditional release if they meet the conditions set by the law or who have
been or are housed in improper conditions (defined as a space smaller than or equal to 4 sqm
or a space with improper hygiene means). The law provides that for every 30 days spent by a
prisoner in an inadequate space, 6 days are deducted from his/her original sentence. It was
enforced on 19 October 2017. Since then and until the end of 2017, following the enforcement,
43

This is the law on the enforcement of sentences and of measures involving deprivation of liberty ordered by the
judicial bodies during criminal proceeding.
44
EcTHR, Rezmives and others v. Romania, Application no. 61467/12, 39516/13, 48231/13 and 68191/13,
Judgement of 25 April 2017, para 126
45
Law no. 169/2017 for amending and completing the Law no. 254/2013 on the enforcement of sentences and of
measures involving deprivation of liberty ordered by the judicial bodies during criminal proceeding.
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912 inmates were released for serving the entire sentence (actually about 20% less) and
2718 were released conditionally.
On 25 January 2018 the Ministry of Justice submitted the timetable requested by EctHR
in the pilot judgement. The document was presented to the public at the beginning of the year
and there were no debates or consultations on it. The annexes (action plans) are not public and
there are no certain financial resources indicated with the exception of amounts already secured
through EEA grants. Still, the government promises that by the end of 2024 for prisons there will
be built 8095 accommodation places and for police lock-ups 1596.
The current situation in penitenciaries
Detention conditions in Romanian penitentiaries have, in part, improved over the years
but they are still generally bad and in most cases they do not comply with applicable
international standards. Also, detention conditions differ from one penitentiary to another and
they can even differ widely within the same detention facility.
There are 45 prison units in Romania with different profiles:
-

16 for maximum security, closed regime and PTD sections – including the only one for
women, Targsorul Nou

-

19 for semi-open and open regime

-

6 hospital-prisons

-

2 detention centers for minors and youth

-

2 re-educational centers for minors
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In the ECtHR’s point of view the major problems regarding Romanian penitentiaries
are: overcrowding, inappropriate hygiene, lack of appropriate health care.
Overcrowding
On 24 April 2018 the overall holding capacity46 and degree of occupation was the
following:
Prison

Total surface in sq.m

Number of inmates

Sq.m per inmate

Overall

74188

22722

3.27

As already mentioned detention conditions differ from one penitenciary to another.
Prison

Total surface in Number of inmates

Sq.m per inmate

sq.m
Vaslui Prison – semi-open 1720

778

2.2

and open

46

Official data provided by the National Administration of Penitentiaries http://anp.gov.ro/wpcontent/uploads/2018/04/24.04.2018-Capacitatea-de-cazare-a-unitatilor-si-efectivele-acestora-ef-22722-CC18547.pdf
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Deva Prison – semi-open 2620

467

5.6

569

2.1

1142

4.55

and open
Focsani

Prison

– 1200

maximum security, closed
regime and PTD
Arad Prison – maximum 5192
security,

closed

regime

and PTD

29 out of 45 prison units accommodate more people that their legal capacity (4sqm).
As a positive remarks we note that the hospital-prisons and also the facilities for minors
are not overcrowded and, looking back, we might add that there are no more cases of people
sharing beds.
Hygiene – in most cell hot water for bathing is available twice a week for an hour. For people
sharing cells with a lot of other this is often a problem. Not all the rooms have own showers and
toilets. The hygiene materials that penitentiaries provide are insufficient (for example two rolls
of toilet paper/month) and that affects inmates that are not visited by the families and don’t have
money to buy. There were many complaints about mattresses being infected with bad-bugs.
Health care – the lack of appropriate health care is mainly due to insufficient medical staff.
Doctors are not financially motivated to work in prisons and they are also, due to their status of
public servants, forbidden to engage in other medical activities. In our opinion the most affected
inmates are those with mental health problems.

The current situation in police lock-ups
There are 52 police-lock-ups in Romania, one in capital-city of 40 counties and 12 in
Bucharest. About 1000 people are accommodated in police lock-ups. There are not official
information on capacity available. Still, in our monitoring visits often found overcrowded cells.
The longest stay is (according to the law) 6 month, the medium stay is about 2 month.
Most of the facilities are in the basements of police stations. The windows are covered in
double wire net so natural light and ventilation are insufficient. Not all the cells have toilets
so inmates still depend on staff to use them.
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It has to be noted that, with financial resources from EEA Grants, the General
Inspectorate of Police stated to renovate some facilities. For instance, the Cluj Police lock-up that
in 2013 seemed impossible to refurbish is now in compliance with human rights standards.
Surrendered persons are treated like regular detainees. If they are in pre-trial detention
they are placed in a police lock-up (the closest to the Court of Appeal in charge with the case)
and if they are custodial after they enter the country they will go firstly in the closest prison and
then follow the regular legal procedure. According to this procedure the person will be placed in
a quarantine section for 3 weeks and, a commission of the penitentiary will decide, based on the
length of the sentence what detention regime is to serve: maximum security, closed, semi-open
or open and also in what prison. The law also provides that: “When determining the prison
setting the following issues should be taken into account: the criterion of proximity to home, the
detention regime, the safety measures and social reintegration needs identified, sex and age.”47
There were a lot of assurances issued by the Romanian Ministry of Justice about the
conditions that surrendered people will be provided in the last several years and a lot of them
breached and nothing significantly changed in regard to overall detention conditions. More to it,
the former Justice Minister said several months ago that promises she made before the ECHR in
which she claimed Romania has the budget to build 7 new prisons were false. She admitted the
promises she made were based on what later proved to be false information. In light of this
statement one can argue that there is a possibility that promises might not be follow-through, this
is why it might be wise to treat them with caution.48 The Government designated after the
December 2016 elections admitted that detention conditions are a very serious problem but so far
the only improvement is regarding the overcrowding that slightly reduced following the
implementation of the Law adopted in July 2017.
In the case of Timis Country Court (Romania) vs. Daniel Nicolae Rusu The
Westminster Magistrates’ Court ruled in favor of Mr. Rusu who challenged the EAW on the
ground of detention condition (August 2016). In this case several people who previously have
received assurances from Romanian authorities testified that they have not been complied with
after the surrender.

47

Art.11 (5), Law no. 254/2013.
Press coverage of Ms. Pruna’s statement made before a meeting with the Superior Council of Magistrates are
available in Romanian at this article: http://www.mediafax.ro/social/sindicat-anp-catre-raluca-pruna-ati-mintit-caaveti-capacitatea-de-a-gestiona-sistemul-justitiei-15786301.
48
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III. Conclusions and recommendations

Concerning the issue of deducting form the final sentence the period spent arrested in
the executing state
One of the most problematic aspects identified during this research is the fact that the
persons who are transferred to Romania on the basis of a European arrest warrant do not have
any documents on them which would attest the period they spent arrested. The penitentiary casefiles also do not contain this information. Most of the convicted persons interviewed did not
know that they had the right to have the period spent arrested in the executing state deducted
from the sentence or what the procedure was.
According to the law, as soon as it receives notification that the surrendered person has
been brought back into the country, the Romanian judicial authority which issued the European
arrest warrant must request directly from the executing State information regarding the length of
the surrendered person’s arrest under the EAW and adds this information to the file concerning
the European arrest warrant.49The Interpol Centre within the General Inspectorate of the
Romanian Police must inform the judicial authority that the person has been brought back into
the country.50
The law however does not stipulate who exactly must notify the person that the
information regarding the length of the sentence served abroad has been communicated, so that
the person knows when to ask for a deduction from his or her sentence. As the situation is now,
the surrendered person has to make a request “in blank” for the deduction of his arrest period
from his sentence, which will determine the court to ask this information from the executing
judicial authority. This is a very lengthy procedure.
APADOR-CH recommends that the law should be changed in order to be clearer
concerning who should inform the accused/convicted person that the length of the sentence
served abroad has been communicated so he can ask the court for a deduction. The
organization also urges the General Inspectorate of the Romanian Police, relevant judicial
authorities and the National Administration of Penitentiaries to be prompt and proactive in
49
50

Art. 95 of Law No 302/2004.
Art.95 (1) (b) of Law no 302/2004.
32

their obligation to communicate, ask and attach to the penitentiary case file the relevant
information related to the period spent arrested and inform the defendant/convicted
person about the right to have this period deducted from his sentence. In relation to the
casefiles studied in all 20 monitored cases, the organization has noticed that most of them
are either incomplete (they do not contain the European arrest warrant or any documents
certifying the period the person has been arrested in the executing state) or incorrect.
APADOR-CH recommends the National Administration of Penitentiaries to take measures
to correct this situation, including through better coordination with the Romanian Police
and the relevant judicial authorities.

Concerning the issue of an European arrest warrant that was issued on the basis of a
sentencing decision given in absentia
In some of the monitored cases the convicted persons did not know that they have the
right to a retrial or what the procedure to do that was, even though they had complained about
being sentenced in absencia, in breach of their right to a fair trial.
According to the law, the procedure should be the following: the Romanian judicial
authority which issues the European arrest warrant examines the case file of the sentenced
person. It checks, depending on the documents in that file, among other things, whether the
person was present during the proceedings and if the sentencing decision was personally handed
to him or her.
If, after examining the case file, the issuing authority finds that the sentencing decision was
not personally handed to the person, the foreign executing judicial authority will be notified that:
(a) within 10 days since the reception of the surrendered person in the police arrest or
penitentiary the sentencing decision will have to be personally ‘communicated’ to him, in
accordance with the Romanian Criminal Procedure Code.51

51

This means that the case file of the executing judicial authority must contain proof that the final sentencing
decision was communicated to the person. If there is no proof of this, then this means that the sentencing decision
was not communicated to him. This applies even if the person received a copy of the sentencing decision. According
to the Romanian Criminal Procedure Code, if there is no document called ‘proof of communication’ of the
sentencing decision, then, from a procedural perspective, the sentencing decision was not communicated to the
person.
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(b) when being handed the sentencing decision, the person will be also notified that he or she
has the right to:
(i) appeal the decision, according to the Romanian Criminal Procedure Code.
(ii) a retrial, according to the Romanian Criminal Procedure Code.
Therefore, the sentenced person can receive a copy of the sentencing decision twice: a)
before he or she is brought into the country, for information purposes only – This happens only if
the foreign judicial authority asks for a copy of the sentencing decision in order to communicate
it to the sentenced person for information only. No term starts running to the detriment of the
sentenced person b) he or she can receive a copy from the Romanian judicial authority after he is
placed in a penitentiary, on the basis of a proof of communication as a matter of procedure under
the Romanian Criminal Procedure Code. The one-month term for asking for a retrial starts
running from the date of the receipt of this communication. The surrendered person has to be
notified that he or she can ask for a retrial within one month after being informed of the
sentencing decision. 52
Therefore, from the moment it fills in the European arrest warrant form, the Romanian
judicial authority undertakes the obligation to send these communications and notifications to the
sentenced person, as there is a special heading in the EAW form to this effect.
In its interviews with judges in other research projects, APADOR-CH has noticed
that many of them are not fully knowledgeable about the content of Law 302/2004 or the
procedure of surrender.53 According to the law the issuing judicial authority must
communicate to the sentenced person both the final sentencing decision and the fact that he
or she can ask for a retrial, including the deadline by which he can do this. The
organization recommends that more training materials (including practical cases) and
courses should be made available to judges of the relevant judicial authorities about the
European arrest warrant.

52

Art. 92(2) (b) of Law No. 302/2004.
Interviews with judges from the Bucharest Tribunal during April 2018 which also contained questions about the
European arrest warrant.
53
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Concerning the observance of procedural rights during the surrender procedure

During the course of this research APADOR-CH has noticed that in many cases, during
the surrender procedure, EU member states have violated provisions of the EAW as well as those
of the EU procedural rights Directives (2010/64/UE on the right to interpretation and translation;
2012/13/UE on the right to information; 2013/48/UE on the right to access a lawyer).
As exemplified during the course of this report, in one of the monitored cases, there was
no lawyer present during the surrender hearing before the German judicial authorities. In another
one, legal assistance was not guaranteed during the police arrest in London. Several other
convicted persons interviewed have complained about the fact that they did not meet or speak
with their lawyers (especially when the hearing took place through the videoconference) or that
their presence was not at all effective. Some of these cases raise questions about the quality of
legal representation in cases involving the execution of the EAW and also about the often formal
nature of the surrender procedure which in this case renders totally ineffective the right to
consent to surrender. It is also problematic the fact that some convicted persons did not even
know that they had the right to challenge the EAW even though they had a lawyer. In one case,
there was no translator present during the court hearing. The situation where the lawyer also acts
as an interpreter/translator also seems to be quite common practice. It is not certain whether the
lawyers also have qualifications as interpreters or if they undertake this task by virtue of their
linguistic skills.
With a few exceptions, judges also did not seem to want to consider if detention
conditions in Romania might potentially infringe upon the fundamental rights of the arrested
person.
APADOR-CH urges the Romanian Government to work towards full implementation of
the ECHR pilot judgment Rezmiveș and others v. Romania in order to significantly improve
detention conditions at the national level.
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