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This r esearch was conducted w ithin the fr amework of the European 
project "Suspects in Restraints: the impor tance of appearances: how  
suspects and accused persons are presented in the cour troom, in public 
and in the media ?  SIR?. This project is co-funded by the Cr iminal Justice 
Programme of the European Union. The content of this publication is the 
sole r esponsibi l i ty of Rights International Spain and in no way ref lects the 
views of the European Commission. 

Rights International Spain (RIS) is an independent, non-governmental 
organization composed by law yers special ized in International law  

Our  mission is the promotion and defense of human r ights and civi l  
l iber ties. We work to hold the Spanish State accountable for  i ts obl igation 
to protect and respect human r ights and civi l  l iber ties. RIS identi f ies 
violations of r ights and l iber ties and works so that author i ties address such 
violations in order  to secure ful l  enjoyment of human r ights for  al l . 
Likew ise, we seek a better  understanding and application of International 
human r ights law  and standards,  

To achieve our  mission, we conduct r esearch, develop timely and r igorous 
policy and legal analysis, we take par t in the legislative r eform w ith 
r ecommendations, we engage in advocacy, submit shadow  repor ts and 
other  communications to international human r ights bodies, develop 
public awareness campaigns, car r y out capaci ty-bui lding activi ties and 
human r ights tr aining and suppor t str ategic l i t igation ini tiatives. 

RIS covers a number  of core civi l  l iber ties topics, including fr eedom of 
expression, assembly, fr eedom from tor ture, access to justice, r ight to a fair  
tr ial and non-discr imination grouped into four  pr ior i ty working areas: 
secur i ty and civi l  r ights, access to justice, non-discr imination and 
international cr imes. 

"SUSPECTS IN RESTRAINTS: THE 
IMPORTANCE OF APPEARANCES: 
HOW SUSPECTS AND ACCUSED 
PERSONS ARE PRESENTED IN THE 
COURTROOM, IN PUBLIC AND IN 
THE MEDIA.'
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1. Int roducción

This r epor t has been developed in the context of the project ti t led "Suspects 
in Restraints: the impor tance of appearances: how  suspects and accused 
persons are presented in the cour troom, in public and in the media ?  SIR?. 
The SIR project is a European research project car r ied out in f ive Member  
States of the European Union (Hungar y, France, Croatia, Malta and Spain), 
under  the coordination of the Hungar ian Helsinki  Committee based in 
Hungar y, in par tner ship w ith Fair  Tr ials Europe, Aditus, Human Rights 
House Zagreb and Rights International Spain.  

The main objective of the SIR project is to contr ibute to the proper  
application of Dir ective 2016/343 of the European Par l iament and of the 
Counci l  of 9 March 2016 on the str engthening of cer tain aspects of the 
presumption of innocence and of the r ight to be present at the tr ial in 
cr iminal proceedings, r educing the number  of instances in which 
suspected and accused persons are presented to the cour ts and the public, 
including as through the media, in ways that create a perception of gui l t. 

By car r ying out the project activi ties, the speci f ic objectives are to: (i ) 
provide a general over view  of the application of r estr aining measures on 
suspected and accused persons in Member  States and the extent to which 
public off icials r espect the presumption of innocence in their  public 
communications; (i i ) col lect best practices and innovative ideas, and 
provide concrete guidance on how  to apply physical r estr ictions to 
suspected and accused persons in cour t and in public and how  to 
communicate w ith the media about ongoing investigations and 
prosecutions; (i i i ) to r aise awareness among public author i ties and the 
media r egarding the impor tance of how  a suspected or  accused person is 
presented in cour t or  in the media and highl ight the ways in which 
di f ferent practices can increase or  decrease perceptions of gui l t; and (iv) 
str engthen the exchange and cooperation between judicial and media 
exper ts across the EU on the application of physical r estr aints and on 
communication between public author i ties and the media. 

The research is compr ised of two pi l lar s: one is the presentation of the 
suspected or  accused persons before the cour ts, placing par ticular  
emphasis on the use of measures of physical r estr aint (legal r esearch), and 
the other  addresses the manner  in which suspected and accused persons 
are presented to the public in general by the media (media r esearch). This 
r epor t addresses exclusively the presentation in cour t (legal r esearch) and 
has been developed using a common research methodology used by al l  
par tner  organisations. The information and results obtained in this r epor t 
and in the other  national r epor ts w i l l  provide a basis for  the development 
of a r egional comparative r epor t. The SIR project also envisages the 
preparation of a practical toolki t (based on the examples and best practices 
compi led in the di f ferent countr ies dur ing the r esearch) on the use of 
r estr aints for  pol ice and judicial off icer s. 

THE MAIN OBJECTIVE OF THE SIR 
PROJECT IS TO CONTRIBUTE TO THE 
PROPER APPLICATION OF DIRECTIVE 
2016/343 OF THE EUROPEAN 
PARLIAMENT AND OF THE COUNCIL OF 
9 MARCH 2016.
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(1) On 18 April 2018, the term for completing transposition of Directive 2016/343 of the European 
Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the 
presumption of innocence and of the right to be present at the trial in criminal proceedings 
expired. On that date, Member States were to have included this Directive in their domestic judicial 
systems via the adoption of laws, regulations and administrative  provisions in accordance with the 
standards set out in said instrument. 

As the European Cour t of Human Rights has r epeatedly under l ined in i ts 
case law  on presumption of innocence: the manner  in which suspects and 
accused persons are presented by the author i ties to the public or  in the 
cour ts can have adverse consequences on the fair ness of proceedings. 

Dir ective 2016/343 of the European Par l iament and of the Counci l  of 9 
March 2016 on the str engthening of cer tain aspects of the presumption of 
innocence and of the r ight to be present at the tr ial in cr iminal proceedings 
provides two key safeguards how  suspects and accused persons are 
presented in the cour ts and the public:  

- ar ticle 4 of the Dir ective obliges Member  States to ensure that the 
publ i c statem ents made by the public author i ties do not r efer  to a 
person as being gui l ty; and,  

- ar ticle 5 of the Dir ective obliges Member  States to ensure that 
suspected and accused persons are not presented as being gui l ty, 
before the cour ts or  the public, by means of the use of m easur es of  
physi cal  coer cion .  

The application of these two provisions, whi le simple in form, is not 
str aightfor ward in practice. Effective communication w ith the public on 
public safety matter s is of vi tal impor tance in bui lding public tr ust and in 
conducting cer tain types of investigation. Meanwhi le, the use of physical 
r estr aints can be necessar y in cer tain cir cumstances. The need for  a 
case-by-case assessment of the cir cumstances under lying each 
communication w ith the media and each use of physical r estr aint means 
that, w i th a few  clear  exceptions, br ight-l ine r ules on issues of presentation 
of suspects and accused persons by public author i ties in cour t and two the 
public are not easi ly der ived.  

The Dir ective on the Presumption of Innocence recognises this tension. 
Reci tal 19 states that ?Member  States should inform public author i ties of 
the impor tance of having due regard to the presumption of innocence 
when providing or  divulging information to the media. This should be 
w ithout prejudice to national law  protecting the fr eedom of press and 
other  media.? According to Reci tal 20: ?The competent author i ties should 
abstain from presenting suspects or  accused persons as being gui l ty, in 
cour t or  in public, through the use of measures of physical r estr aint, such 
as handcuffs, glass boxes, cages and leg i rons, unless the use of such 
measures is r equir ed for  case-speci f i c r easons (? ).? 

Therefore, the key issue of the study w i l l  be examining the application of 
ar ticles 4 and 5 of the Dir ective[1] in order  to determine how  the Member  
States address the manner  in which suspected and accused persons are 
presented before the cour ts and the public, placing special emphasis on the 
use of measures of r estr aint, w i th a view  to solving the existing 
deficiencies and identi fying best practices that can easi ly be applied on an 
EU-w ide basis.  

 

  

1.1 Pr oblem  statem ent

THE KEY ISSUE OF THE STUDY WILL BE 
EXAMINING THE APPLICATION OF 
ARTICLES 4 AND 5 OF THE DIRECTIVE  
IN ORDER TO DETERMINE HOW THE 
MEMBER STATES ADDRESS THE 
MANNER IN WHICH SUSPECTED AND 
ACCUSED PERSONS ARE PRESENTED 
BEFORE THE COURTS AND THE PUBLIC, 
PLACING SPECIAL EMPHASIS ON THE 
USE OF MEASURES OF RESTRAINT 
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The research has been car r ied out using a common methodology. Fir st of 
al l , there was extensive desk r esearch cover ing Spanish procedural 
legislation, instr uctions, cir cular s and off icial documents on the use of 
r estr aining measures, national statistics and repor ts. This desk r esearch 
was completed w ith a r eview  of case law  and legal scholar s' opinions. 
Secondly, semi-str uctured inter views were car r ied out w ith the main 
professionals involved in cr iminal proceedings, as well  as electronic 
sur veys. 

The inter views were car r ied out on the basis of questionnair es prepared 
by the r egional coordinator  and provided to al l  the par tner  organisations. 
The questionnair es were f i r st tr anslated from English into Spanish, 
clar i fying and adapting the content to the par ticular i ties of Spanish 
legislation and practice.  

The research was guided by the fol low ing ethical pr inciples: (i ) informed 
consent: al l  per sons inter viewed were informed of the content of the 
project and of the processing of the information obtained via the 
inter views, giving pr ior , w r i tten author isation for  the same; (i i ) protection 
of data: the data obtained in the course of the r esearch was tr eated 
confidential ly, stored securely and the anonymity of par ticipants vis-à-vis 
thir d par ties was guaranteed in r elation to the statements given in the 
course of the inter views; (i i i ) use of data: the data obtained dur ing the 
inter views for  this r esearch w i l l  only be used in the context of this project.  

In designing the sample, consideration was taken of the ter r i tor ial factor , 
deeming i t appropr iate to gather  information both in major  ci ties and in 
ci ties w ith a smaller  population. Likew ise, we decided to include 
professionals special ising in di f ferent areas, such as juveni les, gender  
violence or  hate cr imes, as well  as w ith greater  or  lesser  exposure to the 
media and public opinion.   

Nineteen (19) professionals were inter viewed in per son:  

- Five members of the police for ce (higher -lever  pol ice off icials and 
off icer s), al l  of whom were men. We had the input of the National 
Police Force (1) and the Guardia Civi l  (1), both w ith author i ty 
throughout Spain, and the latter  present as well  in r ural areas, the 
Er tzaintza (2), the Basque regional pol ice and the Mossos 
d?Esquadra (1), the Catalonian r egional pol ice. They were 
inter viewed in per son, w ith the pr ior  author isation of their  
r espective Dir ector s General.  

- Four  judges (involved in ei ther  the investigating or  hear ing stages), 
al l  of whom were men, in the provinces of Madr id, Guadalajara 
and Valencia. 

- Four  prosecutor s, three women and one man; ow n of whom no 
longer  practiced; in the provinces of Valladolid, Madr id, Barcelona 
and Valencia 

- Two civi l  ser vants in the Justice Administr ation (in Madr id). 
- One minister ial off icial (in Madr id). 
-  Two law yers (in Madr id), a man and a woman, w ith over  twenty 

years' exper ience. 
- One ar rested person (in Madr id in 2015), who was held in pre-tr ial 

detention for  around a year  and a half  and who was ultimately 
acquitted (2018).  

Moreover , we received one w r i tten r eply to the questionnair e and 13 
replies to the electronic sur vey for  law yers (54% w ith 20 years' exper ience 
or  more). This sample (of a total of 33) ensures the par ticipation of a 
suff icient number  of r elevant actor s.   

SEMI-STRUCTURED INTERVIEWS WERE 
CARRIED OUT WITH THE MAIN 
PROFESSIONALS INVOLVED IN 
CRIMINAL PROCEEDINGS, AS WELL AS 
ELECTRONIC SURVEYS.

Right s Int ernat ional Spain |   Suspects in restraints
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Cr iminal procedure in Spain can be ini tiated by means of a claim,[2] a 
complaint, due to a police r epor t ?w ith or  w ithout pr ior  ar r est?, [3] or  by the 
Prosecution Ser vice of i ts ow n motion.[4] The police can ar rest someone on 
their  ow n ini tiative[5] or  fol low ing a judicial order.[6] The ar rest must be 
car r ied out by judicial pol ice,[7] w i th the National Police Force, the Guardia 
Civi l , the r egional pol ice for ces (Er tzaintza in the Basque Countr y, Mossos 
d´ Esquadra in Catalonia, Policía Foral in Navar re and Cuerpo General de 
Policía in the Canar y Islands) and the local pol ice for ces holding such 
status in Spain. Cr iminal proceedings are compr ised of three distinct 
phases: (i ) the investigation phase,[8] led by the investigating judge, in 
which procedures are car r ied out in order  to determine the existence of 
the offence and the identi ty of the perpetrator  (statements of the accused 
person and the victim, w itness statements, identi f ication procedures, etc.). 
The investigation is r eser ved for  the par ties and not public;[9] (i i ) the 
intermediate phase,[10] in which the concrete accusation is formalised; and 
(i i i ) the tr ial phase, led by the cour t r esponsible for  judging and 
sentencing, at which the oral hear ing takes place,[11] in public, save for  
exceptions.[12]  

THE RIGHT TO THE PRESUMPTION OF 
INNOCENCE IS CONFIGURED, FROM A 
CONSTITUTIONAL PERSPECTIVE, AS 
THE RIGHT NOT TO BE CONVICTED 

WITHOUT VALID EVIDENCE FOR THE 
PROSECUTION 

2.2.1 Pr esum pt ion of  i nnocence, the use of  m easur es of  r est r aint  

and the r i ght  to r eceive i n for m at ion   

Ar ticle 24 of the Spanish Consti tution r egulates the r ight to a fair  tr ial and 
the r ight to the presumption of innocence. As established by Supreme 
Cour t Judgment no. 590/2013, of 26 June 2013, ?the r ight to the 
presumption of innocence is configured, from a consti tutional per spective, 
as the r ight not to be convicted w ithout val id evidence for  the 
pr osecut ion , which implies that there is a minimum evidentiar y activi ty 
car r ied out w ith the necessar y safeguards and refer r ing to al l  the essential 
elements of the offence, as well  as this leading to the facts and the 
par ticipation of the accused person in the same being  r easonably 
infer r ed.  

2.2 Legal  f r am ewor k  

2. Legal f ram ework
2.1 Contex t : br i ef  out l i ne of  the spanish cr im inal  pr ocedur e 

 

 

(2) Regulated in articles 259 to 269 of the Criminal Procedure Act. 

(3) Arrest is regulated in articles 489 to 501 of the Criminal Procedure Act. The arrested person 
must be released or brought before the court within 24 hours following arrest (article 496 Criminal 
Procedure Act).

(4) Articles 105 and 308 Criminal Procedure Act. 

(5) Article 492 Criminal Procedure Act.  

(6) Article 494 Criminal Procedure Act. 

(7) Regulated in article 126 of the Spanish Constitution and articles 29 to 36 of the Security Forces 
Act (Ley Orgánica 2/1086, de 13 de marzo, de Fuerzas y Cuerpos de Seguridad). Except in the cases 
set out in article 490 Criminal Procedure Act (?anyone can arrest?).  

(8) Volume II, Title IV Criminal Procedure Act, articles 299-325. 

(9 ) Article 301 Criminal Procedure Act. According to article 302, the Investigating Judge can declare 
all or part of the proceedings secret for all persons involved, by means of a reasoned ruling.  

(10) Volume III, Title I Criminal Procedure Act. 

(11) Libro III, Title III Criminal Procedure Act. 

(12) Article 680 Criminal Procedure Act. Article 120 of the Spanish Constitution establishes that 
judicial acts are public, with the exceptions envisaged in procedural legislation. According to article 
681, the judge or court may decide that all trial sessions be held in camera ?when so required for 
reasons of security or public order, or the due protection of the fundamental rights of those 
intervening, in particular, the right to privacy of the victim, the respect due to him/her or his/her 
family, or when necessary to avoid significant harm to victims arising from the normal processing 
of the proceedings.? This restriction does not apply to the accused persons. 

|   Suspects in restraints



(13) Judgment of the Second Chamber of the Constitutional Court no. 128/1995, of 26 July 1995. 

(14)  Preamble, V, Organic Act 13/2015, of 5 October, on the amendment of the Criminal Procedure 
Act for the enhancement of procedural safeguards and regulation of technological investigation 
means. 

(15)  Safeguarding the constitutional rights to honour, privacy and own image of arrested persons, 
article 520 Criminal Procedure Act. This provision is also contained in the ?Guardia Civil Judicial 
Police Handbook? (Manual de Policía Judicial de la Guardia Civil), of 10 June 2011 and the ?Criteria 
for the Execution of Procedures by the Judicial Police? Handbook (Criterios para la Práctica de 
Diligencias por la Policía Judicial), approved by the National Coordination Commission of the 
Judicial Police on 3 April 2017 and applicable to all police forces. Both handbooks are for internal 
use and are not available to the general public. The arrest must be reflected in the police report 
with an explanation of the reasons justifying it. In the case of the Mossos d?Esquadra, all action 
taken during the arrest process is set out in the Standardised Working Procedures. The Ertzaintza 
also has an Advanced Management Process, with an ISO quality certificate, which regulates how to 
act in the different moments of the arrest. These procedures are internal. 

 infer r ed.  

In this way, the r ight to the presumption of innocence w i l l  have been 
violated when there is no val id evidence for  the prosecution, that is, 
when the judicial bodies have found evidentiar y activi ty that infr inges 
other  fundamental r ights or  is lacking the necessar y safeguards, when 
the outcome of this assessment is not r easoned or , f inal ly, when the l ine 
of argument leading from the evidence to the proven fact is not sound, 
being i l logical or  insuff icient?. 

Moreover , the presumption of innocence ?applies in the hear t of the 
process as a r ule of judgement, whi le also consti tuting a r ule of 
tr eatment, by vir tue of which the accused person is enti tled to be 
considered and tr eated not as the perpetrator  of or  par ticipant in acts of a 
cr iminal nature?.[13] 

In order  to enhance the publ i c per cept ion  of this r ight, the Cr iminal 
Procedure Act was amended in 2015 in order  to ?remove cer tain 
expressions used indiscr iminately in law , w ithout any kind of conceptual 
r igour , such as imputado, which r efer s to a person who is merely 
suspected of something (? ) but in r elation to whom there are insuff icient 
evidence to formally and judicial ly charge him/her  w ith the commission 
of a sanctionable act? in order  to ?avoid the negative connotations and 
stigmatisation r elated w ith that term? for  which r eason i t was decided to 
r eplace ?the term imputado w i th other  more appropr iate ones such as 
investigado (per son under  investigation) and encausado (indicted person), 
depending on the stage of proceedings (? ) the f i r st of which ser ving to 
identi fy the person under  investigation in r elation to an offence; whi le 
the latter  w i l l  be used, in general terms, for  per sons that the judicial 
author i ty, having concluded the investigation of the case, formally charge 
w ith having par ticipated in the commission of a concrete cr iminal 
offence?.[14]  

As for  the ar r est , according to the Cr iminal Procedure Act i t should be 
car r ied out in the manner  which is least harmful for  the ar rested person. 
This must be understood as meaning that the ar rest must be as discreet 
as possible in order  to protect the honour , image, digni ty and pr ivacy of 
per sons.[15] 

In order  to protect the ar rested person's pr ivacy, he/she w i l l  not be 
exposed to the public unless i t is necessar y and unavoidable.[16] As 
established in the basic pr inciples governing  the actions of the State 
Secur i ty Forces, ar ticle 5.3.b) of Organic Act 2/1986, of 13 March, 
members of the State Secur i ty Forces must safeguard the l i fe and physical  
integr i ty of the persons they ar rest and who are in their  custody and 
respect the honour  and dign i t y of these persons.

8

AS FOR THE ARREST, ACCORDING 
TO THE CRIMINAL PROCEDURE ACT 
IT SHOULD BE CARRIED OUT IN THE 
MANNER WHICH IS LEAST 
HARMFUL FOR THE ARRESTED 
PERSON. THIS MUST BE 
UNDERSTOOD AS MEANING THAT 
THE ARREST MUST BE AS DISCREET 
AS POSSIBLE IN ORDER TO 
PROTECT THE HONOUR, IMAGE, 
DIGNITY AND PRIVACY OF 
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Moreover , off icer s w i l l  be governed by the pr inciples of consistency, 
appropr iateness and propor tionali ty in the exercise of their  duties and 
the use of the means at their  disposal (ar ticle 5.2.c).[17]    

According to procedural legislation, extr aordinar y secur i ty measures w i l l  
only be applied in the event of ?disobedience, violence or  r ebell ion, or  
when preparations or  an attempt to escape have been made? and for  the 
time that is str ictly necessar y. [18] The use of handcuf f s is envisaged as 
par t of such secur i ty measures.[19] The purpose of immobi l ising the person 
is to avoid escape, self-harm or  attacks on others. [20] 

Instr uction 12/2007, of 14 September  from the Secretar y of State for  
Secur i ty, establishes the conduct guidelines to be fol lowed by off icer s 
dur ing ar rest and whi le the ar rested person is held at the police station. 
The ar rest, custody and tr ansfer  of the person, unti l  r eleased or  brought 
before the cour t, is the r esponsibi l i ty of the police. In r elation to the 
ar rest, i t establishes that, to the extent possible, ?use of techniques or  
instr uments of dir ect coercion should be avoided, and i f  this is not 
possible, the amount of harm done to the ar rested person and the off icer s 
involved should be kept to a minimum?.[21] As for  the use of  handcuf f s,[22] 
the ar resting or  stewarding off icer  (tr ansfer s)[23] may consider  whether  or  
not to use handcuffs, taking into account, in general, f actor s such as the 
character istics of the offence or  the atti tude of the ar rested person,[24] as 
well  as exceptional ci r cumstances such as latter  stages of pregnancy or  
any kind of malformation or  physical impediment.[25] In the case of 
chi ldren, handcuffs w i l l  only be used when str ictly necessar y, where 
propor tional and when no other  measures of physical r estr aint is 
possible.[26]  

 The Prosecution Ser vice has also adopted guidelines to be considered by 
prosecutor s when giving instr uctions to the General Police, par ticular ly 
dur ing the investigation stage. According to ?Instr uction 3/2009 on 
control l ing how  ar rests are car r ied out?, dated 23 December  2009,  "i t is 
not  advisable to order  the ar rest at social events or  in public places, or  
professional or  labour  environments, unless there is  a f l ight r isk that can 
only be aver ted in that way".

ACCORDING TO ?INSTRUCTION 
3/2009 ON CONTROLLING HOW 

ARRESTS ARE CARRIED OUT?, DATED 
23 DECEMBER 2009,  "IT IS NOT 

ADVISABLE TO ORDER THE ARREST AT 
SOCIAL EVENTS OR IN PUBLIC 

PLACES, OR PROFESSIONAL OR 
LABOUR ENVIRONMENTS, UNLESS 

THERE IS  A FLIGHT RISK THAT CAN 
ONLY BE AVERTED IN THAT WAY".

(16) instruction nine, section 4 of Instruction 12/2007, from the Secretary of State for Security on the 
conduct expected of members of the state security forces in order to safeguard the rights of 
arrested persons or those in police custody. 

(17) Likewise, see instruction seven, section 3 of Instruction 12/2007.

(18)  Article 525 Criminal Procedure Act.  

(19) Instruction nine, section 1 of Instruction 12/2007.  

(20) Instruction nine, sections 2 and 3 of Instruction 12/2007. 

(21) Instruction one, section 4, of Instruction 12/2007, from the Secretary of State for Security on 
the conduct expected of members of the state security forces in order to safeguard the rights of 
arrested persons or those in police custody. 

(22) The officers receive the necessary training, on a regular basis, on operative intervention 
techniques, including the means to immobilise and/or arrest, use of handcuffs, transfer and 
stewarding, etc.

(23)  During transfers ?the material and human resources deemed advisable depending on the 
circumstances of each case will be used, taking into account the dangerousness of the arrested 
person, the facts of which he/she is accused, the duration of the transfer and any other  
circumstance that may exist?, instruction ten, section 1 of Instruction 12/2007.

(24)  Instruction nine, section 1 of Instruction 12/2007. 

(25)   These exceptional circumstances ?that advise the reduction or adjustment of the means?, 
instruction nine, section 3 of Instruction 12/2007. 

(26) Instruction number 1/2017, from the Secretary of State for Security which updates the ?Protocol 
for police action involving children?. 

.  
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(28) Article 120 of the Spanish Constitution. Likewise, article 232 of the Judiciary Act (Ley Orgánica 
6/1985, de 1 de julio, del Poder Judicial) and Article 680 Criminal Procedure Act.  

(29) Articles 680, 681 and 682 were reformed by the Crime Victim's Statute (Ley 4/2015, de 27 de abril, 
del Estatuto de la víctima del delito).  

(30) Article 168 of the Judiciary Act and Article 4 of the Court Governance Regulations (Reglamento 
1/2000, de 26 de julio, de los Órganos de Gobierno de los Tribunales). It is worth recalling 
Constitutional Court Judgment no. 56/2004, of 19 April 2004 which establishes that ?the corridors or 
other parts of the building are not sources of information for general access?.

(31) Constitutional Court Judgments nos. 56/2004, of 19 April and 57/2004, of 19 April.   

(32) p.38 Guide on Article 6 of the European Convention on Human Rights, European Court of Human 
Rights (criminal limb) (2013). 

(33) UN Human Rights Committee (?HR Committee?), General Comment 24, para. 8; ICRC Study on 
Customary International Law, Vol 1 Rule 100, pp. 357-358. 

(34) Article 14(2), UN General Assembly, International Covenant on Civil and Political Rights, 16 
December 1966, United Nations, Treaty Series, vol. 999, p. 171

(35)  Article 6(2) Council of Europe, European Convention for the Protection of Human Rights and 
Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5 

Both dur ing  ar r ests and tr ansfer s,  i t w i l l  be necessar y to adopt  "the 
appropr iate precautions to protect per sons who are escor ted by the police 
off icer s from the cur iosi ty of the public and al l  kinds of publici ty,  as well  as 
avoiding to the extent possible that they appear   handcuffed  before 
photographers and television cameras. [27] 

Publ i ci t y of the process is a fundamental safeguard in a democratic society. 
However , this pr inciple has exceptions.[28] According to ar ticle 681 of the 
Cr iminal Procedure Act, the oral hear ing sessions may take place in camera 
when necessar y due to r easons of secur i ty or  public order , or  out of due 
respect to the victim or  his/her  fami ly.[29] Ar ticle 682 of the Cr iminal 
Procedure Act, which r egulates access by audio-visual media to cour trooms, 
establishes that the presence of such media may be restr icted and the 
r ecording of sessions may be prohibi ted when essential in order  to preser ve 
public order  and the fundamental r ights of the par ties, or  due respect for  the 
victim or  his/her  fami ly. As for  access for  cameras to the cor r idor s in judicial 
bui ldings, r egulation of this issue is a matter  for  the Governing Boards and 
Chief Judges, r espectively.[30] However , access by audio-visual media to 
cour trooms dur ing oral hear ings is not r egulated and i t w i l l  be exclusively 
and not challengeable up to each judge to decide whether  or  not to author ise 
access, in accordance w ith the pr inciple of propor tionali ty, in the form of a 
r easoned rul ing.[31]  

The presumption of innocence is the legal pr inciple that any person accused 
of committing a cr ime is to be presumed innocent unti l  they are proven 
gui l ty according to law. The presumption of innocence is often (although not 
always) expressed w ithin human r ights tr eaties as an integral component of 
the overar ching r ight to a fair  tr ial, but i t is impor tant to r emember  that the 
r ight to be presumed innocent begins long before the star t of a tr ial, and 
indeed can be violated before the actual tr ial process even begins. I t?s also 
impor tant to note that the presumption of innocence can also apply to 
subsequent proceedings.[32] For  example, when a defendant is appealing 
against a conviction, the defendant?s r ight to be presumed innocent sti l l  
applies. 

The presumption of innocence is a norm of customar y international law ,[33] 

and is contained in numerous international tr eaties, including; the 
International Covenant on Civi l  and Poli tical Rights,[34] European Convention 
on Human Rights,[35] Amer ican Convention on Human Rights,[36] Afr ican 
Char ter  on  Human and Peoples? Rights,[37]  Convention
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2.2.2 Inter nat i onal  standar ds

https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
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https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf


(36) Article 8(2) Organization of American States (OAS), American Convention on Human Rights, 
"Pact of San Jose", Costa Rica, 22 November 1969. 

(37) Article 7(1) Organization of African Unity (OAU), African Charter on Human and Peoples' Rights 
("Banjul Charter "), 27 June 1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982). 

(38) Article 40(2)(b)(i) UN General Assembly, Convention on the Rights of the Child, 20 November 
1989, United Nations, Treaty Series, vol. 1577, p. 3. 

(39) Article 11 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 
217 A (III). 

(40) Article 66 UN General Assembly, Rome Statute of the International Criminal Court (last 
amended 2010), 17 July 1998, ISBN No. 92-9227-227-6. 

(41) UN Human Rights Committee, General Comment 13, Article 14 (Twenty-first session, 1984), 
available at: http:/ /www1.umn.edu/humanrts/gencomm/hrcom13.htm  

(42) Article 4 Directive 2016/343 of the European Parliament and the Council on the strengthening 
of certain aspects of the presumption of innocence and of the right to be present at the trial in 
criminal proceedings. 

(43) Article 5 Ibid. 

(44)  Article 6 Ibid. 

(45) Article 7 Ibid. 

(46)   Article 6(2) Council 
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on the Rights of the Chi ld,[38] Universal Declaration of Human Rights[39] and 
the Rome Statute of the International Cr iminal Cour t.[40] As such, i t is also 
provided for  in the domestic law  of the major i ty of countr ies. 

The Code of Conduct for  Law  Enfor cement Off icials, adopted by the 
General Assembly of the United Nations in r esolution 34/169, dated 17 
December  1979, states that ?in the per formance of their  duty, law  
enfor cement off icials shall  r espect and protect human digni ty and 
maintain and uphold the human r ights of al l  per sons? (ar ticle 2). 

 Despite i ts presence in domestic law  as an integral aspect to the r ight to a 
fair  tr ial, and i ts entr enched status in international law , the UN Human 
Rights Committee has publicly expressed i ts fr ustr ation that: ?the 
presumption of innocence, which is fundamental to the protection of 
human r ights, is expressed in ver y ambiguous terms or  entai ls conditions 
which r ender  i t ineffective.?[41] 

In r ecognition of the need to fur ther  str engthen the protections r elating to 
the presumption of innocence, the EU enacted Dir ective 2016/343 on the 
str engthening of cer tain aspects of the presumption of innocence. The 
Dir ective sets out a r ange of r ights that must be complied w ith in order  for  
a defendant to ful ly enjoy their  r ight to be presumed innocent: 

- Public r eferences to gui l t:[42] State author i ties must not publicly 
r efer  to a defendant as being gui l ty or  leak information to the 
media. 

- Presentation of suspects and accused persons:[43] defendants must 
not be presented as looking gui l ty in cour t or  in public e.g. through 
the use of shackles or  glass boxes, except where str ictly necessar y. 

- Burden of proof:[44] the prosecution must bear  the burden of 
proving that a defendant is gui l ty, a defendant should never  have 
to prove their  ow n innocence. 

- Right to r emain si lent and r ight not to incr iminate oneself :[45] a 
suspect has the r ight to r emain si lent, and si lence should not be 
infer r ed as gui l t.  

 

 THE UN HUMAN RIGHTS COMMITTEE 
HAS PUBLICLY EXPRESSED ITS 

FRUSTRATION THAT: ?THE 
PRESUMPTION OF INNOCENCE, WHICH 

IS FUNDAMENTAL TO THE 
PROTECTION OF HUMAN RIGHTS, IS 
EXPRESSED IN VERY AMBIGUOUS 
TERMS OR ENTAILS CONDITIONS 

WHICH RENDER IT INEFFECTIVE.?. 
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Ar ticle 6.2 of the European Convention on Human Rights provides that 
?Everyone charged with a criminal offence shall be presumed innocent until 
proved guilty according to law?.[46] Whi lst the Dir ective on the 
presumption of innocence was requir ed to be enacted by al l  EU Member  
States by Apr i l  2018, the ECtHR has a wealth of case law  regarding 
standards on the presumption of innocence, and has cr ystal l ised several of 
the key standards that are now  communicated in the Dir ective:

Publ i c r efer ences to gu i l t - The ECtHR has ruled that the presumption of 
innocence is violated i f  judicial author i ties express an opinion that a 
defendant is gui l ty, before the defendant has been proven gui l ty according 
to law.[47] The cour t has r uled that the presumption of innocence can be 
violated not only by judicial author i ties, but also by other  public 
author i ties e.g. pol ice and Government Minister s.[48] In Konstas v 
Greece,[49] for  example, the Cour t found a violation when ?government 
minister s ? including the Minister  of Justice ? made statements to 
par l iament impugning the defendants as ?crooks??.[50] 

Media Cover age- In i ts Guidance on Ar ticle 6 Rights, the ECtHR expressly 
provided that ?a vir ulent press campaign can, however , adversely affect 
the fair ness of a tr ial by inf luencing public opinion and, consequently, 
juror s cal led upon to decide the gui l t of an accused?,[51] but that fear s alone 
that this has happened is not suff icient, i t must be ?objectively justi f ied?. 
For  non-adversar ial systems, the ECtHR states that ?National cour ts which 
are enti r ely composed of professional judges general ly possess, unl ike 
members of a jur y, appropr iate exper ience and tr aining enabling them to 
r esist any outside inf luence.?[52] For  example, in Kuzmin v Russia, the Cour t 
found numerous violations of Ar ticle 6(2), one of which was due to an 
inter view  (broadcast on national and local television channels) in which a 
candidate for  governor  of the r egion stated that the accused was a 
?cr iminal? who should have been put in pr ison a long time ago, and 
refer red to him as a ?bi tch? who would soon be in pr ison.[53] 

Pr esentat i on of  the defendant : interestingly, the presentation of the 
defendant at cour t has been addressed in two di f ferent ways by the Cour t. 
The ?dock? or  the use of glass cages or  metal boxes where unnecessar y for  
safety, has been found to be a violation, but r ather  than the presumption 
of innocence, the Cour t found i t to be a violation of Ar ticle 3- r ul ing that i t 
consti tutes degrading tr eatment. For  example in Ramishvili and Kokhreidze 
v Georgia, the Cour t found that the use of metal cages, as well  as armed 
guards and the l ive broadcast of the proceedings was ?humil iating? and a 
violation of Ar ticle 3.[54] 
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(47) Ne??ák v. Slovakia, no. 65559/01, 27 February 2007; Garycki v. Poland, no. 14348/02, 6 
February 2007 

(48) Allenet de Ribemont v. France, 10 February 1995, Series A no. 308; Daktaras v. Lithuania, no. 
42095/98, ECHR 2000-X; Petyo Petkov v. Bulgaria, no. 32130/03, 7 January 2010 

(49) Konstas v. Greece, no. 53466/07, 24 May 2011. 

(50) The presumption of innocence and the right to a fair trial in international law, Timothy Otty 
QC, 2015. 

(51) p.39 Guide on Article 6 of the European Convention on Human Rights, European Court of 
Human Rights (criminal limb) (2013). 

(52)  p.40 Ibid.  

(53) Kuzmin v. Russia, no. 58939/00, 18 March 2010. 

(54) p.19 EU DIRECTIVE ON THE PRESUMPTION OF INNOCENCE: IMPLEMENTATION TOOLKIT, Fair 
Trials. 

(55) Ibid. 

(56) Samoil? and Cionca v Romania, no 33065/03, paras 99-101 and Jiga v Romania, no. 14352/04,

THE ECTHR HAS RULED THAT THE 
PRESUMPTION OF INNOCENCE IS 
VIOLATED IF JUDICIAL AUTHORITIES 
EXPRESS AN OPINION THAT A 
DEFENDANT IS GUILTY, BEFORE THE 
DEFENDANT HAS BEEN PROVEN 
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THE EU DIRECTIVE GOES A STEP 
FURTHER THAN THE ECTHR BY 

CLARIFYING THAT MEASURES OF 
PHYSICAL RESTRAINT RUN COUNTER 

TO THE PRESUMPTION OF INNOCENCE, 
NOT JUST ARTICLE 3

(57) Recital 21 of the Directive 2016/343 of the European Parliament and the Council on the 
strengthening of certain aspects of the presumption of innocence and of the right to be present at 
the trial in criminal proceedings. 

(58) The functions of the Prosecution Service include ?informing public opinion on the events that 
occur, provided it falls within its scope of authority and with respect to the secrecy of proceedings 
and, in general, the duties of confidentiality and silence inherent in the position and the rights of 
those affected?, article 4.5 of the Organic Statute of the Prosecution Service (by virtue of the Organic 
Statute of the Prosecution Service Act (Ley 14/2003, de 26 de mayo, de modificación de la Ley 
50/1981, de 30 de diciembre, por la que se regula el Estatuto Orgánico del Ministerio Fiscal)). 

2.2.3 Best  pr act i ce

A)  Justice Communications Protocol 

On 7 July 2004, the General Counci l  of the Judiciar y (the Judicial Counci l) 
approved the ?Justice Communications Protocol?, updated in 2015, which 
r egulates the operation of the Communication Off ices created by the 
Judicial Counci l , the Supreme Cour t, the National Cour t and the High 
Cour ts. The Protocol does not have regulator y status and is r ather  a 
compi lation of a ser ies of best practices ?so that the information r eaches 
the ci tizen in an effective, clear , accurate, objective and responsible 
manner , w i th absolute r espect for  r ights and obser ving the duties of al l  
those involved in judicial proceedings and aims to establish a stable, 
simple and secure channel of communication for  judges and magistr ates.?  

The information to be supplied by the Communications Off ices is that 
which per tains to matter s of public interest, that attr act the interest of the 
media due to the persons involved, the subject of the tr ial, the r elevance 
of the facts or  the legal signi f icance of the decisions handed dow n and/or  
the r ules applied, but also in r elation to those matter s that the judges 
consider  should be know n by the public due to their  social or  legal 
signi f icance.  

According to the Protocol, in the investigation phase, w ith the 
author isation of the judge, i t is possible to share, (a) among other  
decisions, the r ul ings granting or  denying the continuation of 
proceedings, order ing pre-tr ial detention or  other  inter im measures, 
accepting evidence, containing the committal for  tr ial and the decisions 
on r ecusals or  appeals; as well  as (b) information on the identi ty of the 
ar rested persons who have made a statement to the judge, a br ief 
descr iption of the facts, the procedural si tuation ordered fol low ing the 
statement, the al leged offences, the exper t evidence obtained, and the 

investigative evidence taken.  

Pursuant to the Protocol, this information does not r epresent a violation 
of the secrecy of proceedings and is not prejudicial to the investigation. 
Indeed, the opposi te is the case: providing a source of accurate, objective 
and responsible information on the judicial proceedings avoids er roneous 
interpretations. As for  the taking of images in this phase, the Protocol 
states that the Communication Off ices w i l l  establish a per imeter  (outside 
the cour ts) where the journalist can record w ithout disturbing the normal 
activi ty of the cour ts. 

In this r espect, the EU Directive goes a step fur ther  than the ECtHR by 
clar i fying that measures of physical r estr aint r un counter  to the 
presumption of innocence, not just Ar ticle 3.[55] As for  other  aspects of the 
presentation of suspects, the Cour t has explici tly stated that i t is a 
violation of Ar ticle 6(2) when defendants have been for ced to wear  pr ison 
garb speci f ical ly worn by convicts.[56] Again, the EU Directive bui lds on this 
fur ther , by stating that where possible, states should abstain from 
presenting suspects in cour t or  in public whi le wear ing pr ison clothes, to 
avoid giving the impression that those persons are gui l ty.[57] 



(59)  Instruction 3/2005 on the relations between the Prosecution Service and the media, section 
I.1. 

(60) Instruction 3/2015, section VII.

B)  Prosecutor 's Off ice and the media 

The Prosecutor 's Off ice has also established cr i ter ia and guidelines that 
r egulate the r elations of the Prosecution Ser vice[58] w i th the media. 
Instr uction 3/2005 was adopted on 7 Apr i l , ?in view  of the absence of 
r egulator y implementation of the provision contained in ar ticle 4.5 
Organic Statute of the Prosecution Ser vice? and w ith a view  to ?promoting 
an open and tr ansparent pol icy towards the media?.[59] The Instr uction 
star ts w ith the premise that, unless the Prosecutor  informs, other s w i l l  do 
so, w ithout the duty to be impar tial, thus promoting speculation, r umour  
or  baseless information".  

Each Prosecutor 's Off ice has a spokesperson, who answers to the Head 
Prosecutor. In cases of par ticular  r elevance, the Head Prosecutor  
him-/herself  assumes responsibi l i ty for  l iaising w ith the media, although i t 
may also be advisable for  the prosecutor  in charge of the case to assume 
informative duties. The information must be neutral and objective, 
w i thout compromising i ts impar tial i ty, and no information w i l l  be 
provided that could generate prejudices that affect the fair ness of the 
process. The Prosecutor 's Off ice can give the media the r epor ts, 
indictments, appeals, etc. (r emoving personal data, including that of the 
accused person) when deemed appropr iate or  r equested by the media. In 
order  to preser ve the presumption of innocence, prosecutor s w i l l  r efr ain 
from inter vening or  col laborating in publications or  programmes that, 
?depar t from the legi timate exercise of the r ight to inform, and cross into 
the dangerous ter r ain of paral lel tr ials?. Likew ise, any information w i l l  
str ess that the accused person continues to benefi t from the presumption 
of innocence. 

The Prosecution Ser vice also considers that i t is i ts duty, not just i ts 
prerogative, to provide information on the investigation stage in order  to 
avoid inaccurate r epor ting. Provided this does not compromise the 
investigation or  affect the honour  of thir d par ties, information can be 
provided on the facts involved in the investigation, the al leged offences 
and the decisions taken in the same (omitting sensi tive detai ls), for  
example, the appearance in cour t and the personal si tuation of the accused 
person fol low ing this event. Nonetheless, any statements at this stage must 
be made in a prudent fashion.  

In general, prosecutor s w i l l  not oppose ei ther  the presence of the press or  
audio-visual r ecording in oral hear ings, provided the judge has not 
ordered the hear ing to be held in camera and there are no grounds that 
advise against i t, due to the r isk of inter ference in the normal development 
of the tr ial or  because i t dispropor tionately affects other  interests that 
must also be protected. According to the Instr uction, Prosecutor s ?w i l l  
make their  favourable posi tion to r ecording and broadcasting dependent 
on compliance w ith cer tain deontological r ules? on the par t of the media. 
Thus, for  example, whi le the tr ial is in progress, the media ?w i l l  not cover  
i t in enter tainment shows?; care w i l l  be taken to avoid images being 
tr eated in a manner  that ?can confuse or  affect the subjectivi ty of the 
viewer , prejudicing them in favour  or  against the persons on tr ial, 
w i tnesses or  other  par ties inter vening?; l ikew ise, effor ts w i l l  be made to 
ensure that the accused person is not show n ?in si tuations that in 
themselves consti tute an i r r eparable social sanction?.[60] I f  the media fai l  to 
r espect these basic deontological r ules, the Prosecutor  can request the 
r evocation of the author isation for  the r emaining sessions of the oral 
hear ing. Final ly, the Instr uction includes a section on proceedings 
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C) Repor t from the Guardia Civi l  in l ight of the Dir ective on the 
Presumption of Innocence  

The Guardia Civi l  has r ecently (May 2018) prepared a r epor t on Dir ective 
2016/343 on the presumption of innocence in order  to determine i f  i t w i l l  
have an impact in practical terms.[61]

According to the r epor t, the Dir ective should entai l  amendment, for  
example, to Instr uction 12/2017, in r elation to public assessments or  
statements that members of the Judicial Police make in r elation to 
investigated and/or  ar r ested persons. The repor t concludes that the 
members of the Judicial Police wi l l  avoid: (i ) making public statements 
(press r eleases, statements on TV programmes or  in the presence of 
journalists) in which the r esponsibi l i ty for  one or  more cr iminal acts is 
attr ibuted to ar r ested, investigated or  suspected persons; and (i i ) publicly 
disclosing images or  r ecordings of ar r ests in which such persons can be 
identi f ied. Meanwhi le, i t w i l l  be possible to offer  public information 
(statements or  images) when reasonable, propor tionate and str ictly 
necessar y: (i ) in order  to assist in the investigation of ser ious offences by 
means of the identi f ication of the al leged perpetrator ; (i i ) for  r easons of 
public interest or  safety (for  example, in cases of ter ror ism); or  (i i i ) in 
order  to avoid disruptions to public safety. 

  

As par t of the project, we made fr eedom of information r equests to the 
Ministr y of Justice, the Ministr y of the Inter ior , the Prosecution Ser vice and 
the General Counci l  of the Judiciar y under  the Transparency, Public 
Information and Good Governance Act (Ley 19/2013, de 9 de diciembre, de 
Transparencia, Acceso a la Información Pública y Buen Gobierno). In 
par ticular , we asked for  national statistics on the use of measures of 
r estr aint,[62] but also on the number  of complaints f i led against the use of 
measures of r estr aint, as well  as any inspections, studies, guides or  
guidelines issued or  prepared in r elation to the use of measures of 
r estr aint. 

The Ministr y of Justice informed us, in a letter  dated 19 July 2018, that i t 
had refer red the r equest, on the one hand, to the Ministr y of the Inter ior , 
deeming that the enquir y r elated to statistical data for  which the latter  was 
responsible and, on the other , to the General Counci l  of the Judiciar y, 
because the studies and guidelines may fal l  w i thin the Judicial Counci l 's 
r emit, and in any event because, ?the Ministr y of Justice has no 
information on these matter s?. 

  

 

  

PROSECUTORS WILL NOT OPPOSE 
EITHER THE PRESENCE OF THE PRESS 

OR AUDIO-VISUAL RECORDING IN 
ORAL HEARINGS, PROVIDED THE 
JUDGE HAS NOT ORDERED THE 

HEARING TO BE HELD IN CAMERA AND 
THERE ARE NO GROUNDS THAT 

ADVISE AGAINST IT, DUE TO THE RISK 
OF INTERFERENCE IN THE NORMAL 

DEVELOPMENT OF THE TRIAL OR 
BECAUSE IT DISPROPORTIONATELY 
AFFECTS OTHER INTERESTS THAT 

MUST ALSO BE PROTECTED 

(61) This report is internal, but we were able to obtain partial information on its content in 
the context of an interview held.   

(62) Number of occasions on which means of restraint or immobilisation were applied, divided 
by years, including a breakdown by categories of means of restraint and the authority that 
ordered or applied them.   

3. St at ist ical dat a on t he use of  m easures of  
physical rest raint  



On 30 July 2018, the Secretar iat General of the Prosecution Ser vice 
informed us that ?the Prosecution Ser vice does not have any statistical 
information on this matter?. As for  the studies or  guidelines, they r efer red 
us to Instr uction 3/2009, of 23 December , on how  ar rests are to be car r ied 
out, also r eminding us of the existence of Instr uction 3/2005, on the 
r elations between the Prosecution Ser vice and the media (in this r egard, 
see sections 2.2.1 and 2.2.3, above). 

Final ly, in a letter  dated 13 September  2018, the General Counci l  of the 
Judiciar y informed us that ?the information r equested is not in the 
possession of this body?, indicating to us that, perhaps, i t may potential ly be 
avai lable from ?the Secretar iat General for  the Pr ison Ser vice, under  the 
author i ty of the Ministr y of Justice?. To date, we have not yet r eceived a 
r eply from the Ministr y of the Inter ior.  

Therefore, in the context of the personal inter views w ith professionals, we 
asked the di f ferent r epresentatives of the Secur i ty Forces whether  they had 
statistics on the use of measures of r estr aint. The general r eply was that 
there was no speci f ic data on the use of r estr aining measures. The next 
question was: why has no data been gathered? The off icer  from the Mossos 
d?Esquadra stated that ?i f  i t has not been done up to now , i t is because there 
is nothing that indicates that there is a problem or  a si tuation that needs to 
be r emedied?.  

The high-level off icer  of the Er tzaintza inter viewed gave a simi lar  r esponse, 
?we have never  detected a problem w ith the use of measures of r estr aint. I f  
we had detected a r isk in the ar rest process (in monitor ing and audits)[63] 
and the use of r estr aining measures, a plan for  improvement would be 
established. We do not consider  the use of r estr aints to consti tute a r isk, 
other w ise we would have an i tem in the questions w ithin the process. 
There is no data, because i t has not been considered necessar y.?  

The data that does exist is the number  of ar r ests. According to the 
Statistical Yearbook from the Ministr y of the Inter ior ,[64] the number  of 
per sons ar rested and investigated by the Secur i ty for ces[65] between 2013 
and 2017[66] is:  
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IN THE CONTEXT OF THE PERSONAL 
INTERVIEWS WITH PROFESSIONALS, 
WE ASKED THE DIFFERENT 
REPRESENTATIVES OF THE SECURITY 
FORCES WHETHER THEY HAD 
STATISTICS ON THE USE OF MEASURES 
OF RESTRAINT. THE GENERAL REPLY 
WAS THAT THERE WAS NO SPECIFIC 
DATA ON THE USE OF RESTRAINING 
MEASURES.
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(63)  The Ertzaintza's advanced management process on the treatment of arrested persons has 
certain monitoring measures. The monitoring process involves both the head of operations, the 
chief investigator, the head of security and investigation, commissioners, deputy commissioners, 
etc., who respond to a series of questions. If something is not done in line with the process, the 
reasons for this must be explained. There are bi-monthly and quarterly reports, as well as internal 
audits and external ones by AENOR. The process board assesses the reports and audits and, based 
on this, establishes what risks or failings have been detected, in order to establish an 
improvement plan for the following year designed to remedy the error and prevent it Police with 
approximately 61,000 officers follobeing repeated in the future. 

(64) Pages 151 and 165. Available : http:/ /www.interior.gob.es/documents/642317/1204854/
Anuario_estadistico_2017_con_accesibilidad_EN_LINEA.pdf/09bb0218-7320-404c-9dd5-58f4edec914f 
(consulted on 26 October 2018). 

(65) The total figure for police officers in Spain in 2017 was 167,822, excluding local police. The 
largest force is the Guardia Civil with around 77,000 officers; the National wed by the Local Police 
made up of around 66,500 officers. The Mossos d?Esquadra (Catalonia) contains around 18,000 
officers, the Ertzaintza (Basque Country) some 8,100 officers, the Policía Foral de Navarra, around 
1,100 officers and the Cuerpo General de Policía Canaria (Canary Islands), approximately 100 
(information supplied during the interview with SIR 14).  

(66)  According to data from the National Statistics Institute, the total number of convictions 
(adults) by final judgment in 2017 was 285,336, approximately 100,000 less than those arrested. 
Information available in:  

https:/ /www.ine.es/dyngs/INEbase/en/operacion.htm?c=Estadistica_
C&cid=1254736176793&menu=ultiDatos&idp=1254735573206 (accessed November 7, 2018). 

http://www.interior.gob.es/documents/642317/1204854/Anuario_estadistico_2017_con_accesibilidad_EN_LINEA.pdf/09bb0218-7320-404c-9dd5-58f4edec914f
http://www.interior.gob.es/documents/642317/1204854/Anuario_estadistico_2017_con_accesibilidad_EN_LINEA.pdf/09bb0218-7320-404c-9dd5-58f4edec914f
http://www.interior.gob.es/documents/642317/1204854/Anuario_estadistico_2017_con_accesibilidad_EN_LINEA.pdf/09bb0218-7320-404c-9dd5-58f4edec914f
https://www.ine.es/dyngs/INEbase/en/operacion.htm?c=Estadistica_C&cid=1254736176793&menu=ultiDatos&idp=1254735573206
https://www.ine.es/dyngs/INEbase/en/operacion.htm?c=Estadistica_C&cid=1254736176793&menu=ultiDatos&idp=1254735573206
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WE CAN ESTIMATE THAT IN 2017 
RESTRAINING MEASURES WERE 

APPLIED TO BETWEEN 300,692 AND 
338,279 PERSONS  

. 

(67) 2016 Annual report on the National Torture Prevention Mechanism (Ombudsman's office), 
page 161, para. 228. Nonetheless, it is worth highlighting that such reports do not specifically 
mention complaints due to the use of means of restraint. 

The Guardia Civi l  inter viewed indicated that ?a subjective approach from 
the perspective of a Public Safety off icer  could be of use [of handcuffs] in 
between 80 and 90% of ar r ests?. This f igure was confi rmed by the 
Er tzaintza off icer  inter viewed, ?that is cor rect, in around 80-90% of ever y 
10 people I have ar rested?, handcuffs were used, and the Mosso added, 
?when ar resting, usually, in 90% of cases, you handcuff the person?. Using 
this approach and using as a basis the number  of ar r ests nationally, we 
can estimate that in 2017 restr aining measures were applied to between 
300,692 and 338,279 persons.  

As for  complaints, the police inter viewed mentioned the existence of books 
or  systems for  r egister ing complaints, suggestions and expressions of 
grati tude in r elation to the tr eatment r eceived in pol ice stations. According 
to the Mosso ?this enables us to have an outside perspective on how  we do 
our  job, what the ci tizen thinks, so that we can improve and modify 
things?. However , they do not have speci f ic data on complaints due to the 
use of measures of r estr aint. ?We would have to look at the complaints one 
by one to see which ones relate to handcuffs?. The Er tzaintza car r ies out 
satisfaction sur veys on the tr eatment r eceived whi le in the police station 
that are f i l led out by both the ar rested person and his/her  law yer. In any 
event, in the 2013-2017 per iod, they had no record of complaints in 
r elation to the use of measures of r estr aint and/or  use of handcuffs. The 
National Police off icer  inter viewed told us that ?i t is not fr equent. 
Sometimes a law yer  may claim that his/her  cl ient has injur ies, that they 
were hur t by the handcuffs, etc. I f  violence was used in the ar rest, this is 
r ecorded in the cor responding doctor 's r epor t, the police r epor t and the 
complaint by the law yer?. Final ly, the Guardia Civi l , r efer r ed, for  example, 
to the Repor t from the Ombudsman (National Tor ture Prevention 
Mechanism) from 2016, simi lar  to that of 2015 according to which ?8 
complaints were r eceived for  al leged police mistr eatment and 64 for  
improper  tr eatment?,[67] which, taken ?in perspective w ith the number  of 
per sons ar rested that year , there are ver y few ?.  

Years Persons 
ar rest ed and  
invest igat ed

2013 458.087 

2014  432.355 

2015  380.244 

2016 367.936

2017 375.865



The standard off icial measures of r estr aint or  immobi l isation are 
individual handcuffs. They are only used on hands, never  on feet (SIR 13 
and 14), ei ther  in front or  behind.[68] According to SIR 19, ?in front or  
behind, there is no r ule, depending on what the off icer  that has to put 
them on decides?. 
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(68)   ?? situating the hands behind the back, notwithstanding those situations in which using them 
in front is advisable?, Instruction 12/2007, Nine, 2.  

THE STANDARD OFFICIAL MEASURES 
OF RESTRAINT OR IMMOBILISATION 
ARE INDIVIDUAL HANDCUFFS. THEY 
ARE ONLY USED ON HANDS, NEVER ON 
FEET (SIR 13 AND 14), EITHER IN 
FRONT OR BEHIND
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4. Result s of  t he em pir ical invest igat ion car r ied 
out  in t he cont ext  of  t he Project

 4.1  The m easur es of  r est r aint  used 

 

There are di f ferent kinds of handcuffs: w i th hinged (r igid), chain and 
custody handcuffs. Hinged handcuffs ?are nar rower , they pull  the arms 
in more? (SIR 7), whi le chain handcuffs ?are more comfor table for  the 
ar rested person, par ticular ly for  larger  per sons, but more uncomfor table 
for  the off icer  that has to put them on? (SIR 19).  

Photograph provided by the Er tzaintza

Only the Mossos d?Esquadra use custody handcuffs, which are w ider , the 
opening is bigger  and the centre is covered w ith plastic. 

Photograph provided by the Er tzaintza
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EN CIRCUNSTANCIAS EXCEPCIONALES 
DE URGENCIA O POR EL TIPO DE 
SERVICIO DE QUE SE TRATE, Y 

SIEMPRE DE MANERA TRANSITORIA, 
SE PERMITIRÁ UTILIZAR MANILLAS 

DE PLÁSTICO, LAZOS DE SEGURIDAD O 
DISPOSITIVOS SIMILARES, CUYO USO 

HAYA SIDO EXPRESAMENTE 
AUTORIZADO. 

(69) In the Mossos photograph, the first item on the left. The Ertzaintza use Vulcan brand 
wristbands. The Mossos also have a restraint band for the legs (used in psychiatry) which serves to 
tie the arrested person's legs at the police station, used only when he/she is violent or aggressive 
and until the health services arrive, to prevent the person injuring themselves. Use is regulated in 
the standard internal work procedures. They also  have rope leg restraints that are used when the 
arrested person  has  physical problems and metal handcuffs cannot be used. 

(70)  Instruction nine, section 2, Instruction 12/2007. 

(71)  Indeed, SIR 14 confirmed that aerosols and extendable batons, for example, can only be used 
by units who are authorised and who have received specific training 

  

In order  to protect a per son wear ing handcuffs dur ing a tr ansfer , w r ist 
bands or  protective tape can be used under  the r estr aint in order  to avoid 
injur y.[69] In tr ansfer s, the handcuffs may be worn in front or  behind (SIR 
19).  

According to Instr uction 12/2007, ?in cir cumstances of exceptional urgency 
or  because of the ser vice in question, and always on a temporar y basis, 
plastic w r istbands, f lexcuffs or  simi lar  devices may be employed, the use 
of which has been expressly author ised?.[70] According to SIR 13, ?f lexcuffs 
or  nylon bands are the most innocuous, plastic bands being older. Other  
i tems are also author ised, such as tasers, sprays, expandable batons. Any 
deter rent method requir es an author isation from the Secretar iat of State 
for  Secur i ty in the form of an internal instr uction?.[71] 

Photograph taken dur ing the inter view  to the Mossos d?Esquadra
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Photograph taken dur ing the inter view  to the Policía Nacional 

NON-ABRASIVE NYLON CUFFS OR 
CORD TIES CAN BE USED ONCE ONLY 
(THEY ARE REMOVED BY CUTTING 
THEM) AND ARE USED ?WHEN THERE 
ARE MULTIPLE ARRESTS AT THE SAME 
TIME OR BY RIOT POLICE AT 
DEMONSTRATIONS DUE TO THE NEED 
TO ACT RAPIDLY? (SIR14)
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Non-abrasive nylon cuffs or  cord ties can be used once only (they are 
r emoved by cutting them) and are used ?when there are multiple ar r ests at 
the same time or  by r iot pol ice at demonstrations due to the need to act 
r apidly? (SIR14). 

Photograph taken dur ing the inter view  to the Guardia Civi l
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SEGÚN NOS EXPLICÓ SIR 12: ""QUIZÁS 
LO QUE SE HACE MAL ES QUE  COMO 
SE ESPOSA TANTO, CUANDO NO SE 

ESPOSA, PARECE QUE DAS UN TRATO 
DE FAVOR, ES UN PRIVILEGIO"". 

(72)  Its use is not regulated, and it is the chief judge of the court who decides. Said ?transparent 
plastic cage was introduced in the nineties? (SIR13). The decision was determined by circumstances 
of danger or the number of accused persons (SIR2) or in the event there may be a problem of order 
in the courtroom (SIR 4). In any event, it has only ever been used for terrorist offences, ?I have  
never seen it used  for drug trafficking or corruption"  (SIR2). 

SIR 7 r eminds us that ?use of measures of r estr aint must be applied subject 
to the pr inciples that govern any police action, consistency, advisabi l i ty or  
oppor tuni ty and propor tionali ty in order  to guarantee safety?. 

In addition to the use of handcuffs, those inter viewed and sur veyed 
refer red to custody by off icer s and the plexiglass dock (commonly r efer red 
to as the ?goldf ish bow l?)[72] at the National Cour t.  

  

4.2.1.  Use of  r est r ain ing m easur es i n  ar r ests

4.2. Use of  m easur es of  r est r aint : autom at i c or  i n  speci f i c cases? 

According to the r esults of the inter views car r ied out w ith pol ice, they 
agree that the application of measures of r estr aint i s not  autom at i c. I f  
they are not necessar y and there is no need, they are not used (SIR13). I t is 
up to the off icer  in what cases they should be used (SIR18). However , as SIR 
7 stated ?i t cannot be ful ly individualised, case by case, i t is not possible?.  

Even though the use of handcuffs is not automatic then, i t is usual  (SIR14 
and 19), unless the ar rested person has some kind of disabi l i ty or  physical 
problem (SIR7 and 19) that prevents them being used. The fact that 
handcuffs are commonly used in ar r ests could be ?because the major i ty of 
ar r ests are for  cases of flagrante delicto [whi le committing the offence]? 
(SIR19) and because ?you usually ar r est people who are r epeat offenders, 
who have alr eady broken the law  and, therefore, a minimum guarantee of 
safety is r equir ed? (SIR18). 

The perception of legal professionals is also that handcuffs are fr equently 
used (77% of sur veyed law yers). Perhaps, ?one negative aspect is?, 
according to SIR 12, that ?because handcuffs are used so much, when 
someone is not handcuffed, i t is l ike they are getting special tr eatment, a 
pr ivi lege?. SIR 9 made the point that ?the l ikel ihood of being handcuffed is 
inver sely propor tional to your  social status, the higher  your  status, the 
lower  the chances of getting handcuffed?.  
What f actor s do off icer s consider  when deciding whether  or  not to use a 
measure of r estr aint? According to SIR 13 ?the off icer  making the ar rest is 
the only one who can decide, because he/she perceives the r eal i ty of what 
is happening, he/she is the only one than can assess i t?. SIR7 highl ighted 
that ?you take ever ything into account, the cir cumstances of the facts, the 
state of the person, the al leged offence, whether  i t is ser ious. I f  the 
si tuation is ful ly under  control, i f  there is a si tuation of calm, low  r isk, 
handcuffs are not necessar y?. Therefore, the off icer  evaluates factor s that 
are essential ly r elated to danger  and safety: ?i f  the subject is dangerous 
and has caused harm and in order  to prevent him/her  causing fur ther  
harm? (SIR13), that is, the atti tude of the ar rested person (SIR 14 and 19), 
the ?r isk of absconding? (SIR14 and 18), as well  as the r isk and danger  for  
the l i fe and safety of per sons, of the off icer  involved and of the ar rested 
person him-/herself  (to prevent self-harm) (SIR 13, 14 and 18). These 
factor s are assessed on a case-by-case basis (SIR 14). 

Account is also taken of the vulner abi l i t y of the ar rested person. 
According to SIR 13, ?i f  he/she is in a wheelchair , is elder ly or  disabled or  
handicapped, in those cases I ver y much doubt they would be detained. In 
the case of chi ldren, measures of r estr aint are not common, par ticular ly i f  
14-15 years?. How  is vulnerabi l i ty assessed? 75% of law yers sur veyed 
stated that they were unaware of the cr i ter ia used by the police to assess 



what he/she obser ves (when i t is clear  because of age), i f  they have an 
obvious health problem or  physical defect, i f  they are heavi ly pregnant 
(SIR 7, 13, 14 and 19). They can also ask the healthcare personnel, i f  they 
are present, or  r ely on the information provided by w itnesses or  fami l ies 
(SIR 7, 13 and 14).  

Of course, off icer s can also r econsider  the application of a cer tain 
measure, for  example, ?i f  they decide that the r isks have disappeared, the 
person has calmed dow n, the measures of r estr aint may be softened or , on 
the contrar y, the si tuation may become more dangerous than i t was 
ini tial ly? (SIR 13).  

I t is not standard procedure to inform ar rested persons of the r easons why 
off icer s are using r estr aining measures. I f  the off icer s are asked, they then 
provide explanations: ?they are told the procedure is for  their  ow n safety 
or  for  the safety of thir d par ties? (SIR 19) because ?my obligation is to 
ensure your  safety as well  as mine? (SIR 14). I f  they do not ask ?I assume i t 
is because they also know  that i t is the procedure, they know  or  deduce? 
(SIR 19). 
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IT IS NOT STANDARD PROCEDURE TO 
INFORM ARRESTED PERSONS OF THE 
REASONS WHY OFFICERS ARE USING 
RESTRAINING MEASURES. IF THE 
OFFICERS ARE ASKED, THEY THEN 
PROVIDE EXPLANATIONS: ?THEY ARE 
TOLD THE PROCEDURE IS FOR THEIR 
OWN SAFETY OR FOR THE SAFETY OF 
THIRD PARTIES?
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The arrest was in the early hours, 5am, they went to my girlfriend's house 
because they didn't find me at home. They knocked down the door, it was 
chaotic, they came in, striking, throwing to the floor, they handcuffed me 
with my hands behind my back. They did the good cop, bad cop routine. 
When they went to search my house, during the search, I  was handcuffed 
with my hands in front. I  didn't receive any kind of explanation as to why 
they were using handcuffs, but I didn't ask either. The problem is that I  had 
assumed that, because of the type of offence, anything goes, handcuffs, 
shouting. I  assumed that was how it was. Was it justified? No, at no point 
did I offer resistance. My first thought was ?this is a mistake?. My attitude 
was to reply to everything they asked, I  have nothing to hide, I  never 
resisted, I  didn't offer resistance. I  was in a confused state, I  was almost 
catatonic, I  didn't know what to do, I  didn't move, I  couldn't make sense of 
anything. I  assumed the handcuffing was normal. What I found 
uncomfortable was travelling in the police car handcuffed from behind and 
with my head between my knees, you feel sick, you have the sensation of not 
knowing where you're going, how long is left ? I felt numbness, because they 
left me handcuffed sitting down, I was uncomfortable, I  lost the feeling in my 
fingers and I told the police? SIR17 

4.2.2  Use of   r est r ain ing m easur es i n  the contex t  of  judi cial  
pr ocedur es

As for  the use of handcuffs in judicial bui ldings, the police are r esponsible 
for  the custody and safety of ever yone. At cour t, ?f r om  the pol i ce van to 
the cel l s, and f r om  the cel l s to the cour t r oom  or  hear ing, i t  i s standar d 
for  the ar r ested per son to always ar r ive i n  handcuf f s and, once befor e 
[ the judge] , he decides what  m easur es ar e to be adopted . The judge is 
always informed in advance of the si tuation of r isk involved w ith the 
person so that he/she can consider  i t? (SIR 7).  

However , and although i t is not r egulated, the Head of  the Cour t  (decano) 
in each judicial distr ict can establish guidel i nes on the use of the publ i c 
spaces in the cour ts. For  example, SIR 14 told us that ?in some Provincial 
Cour ts, the Head of the Cour t, when the ar rested person is being taken from 
the cel ls to the cour troom, stipulated that he/she is not to be handcuffed; in 
cour ts where few  ar rested persons are being walked through the 
cor r idor s?. Meanwhi le, SIR 10, who is a judge, has given the instr uction 
?that they not be brought up [from the cel ls in the basement of the 
cour thouse], for  r easons of secur i ty and for  issues r elated to the r ights of 
ar r ested persons, honour , presumption of innocence, to avoid being seen 
by a journalist. They only come up to the cour troom upstair s dur ing 
weekends, but in that case, there is no question of coming across anyone, 
because there is no one around.  Dur ing hear ings, Monday to Fr iday, they 
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OVER HALF OF THE LAWYERS 
SURVEYED STATE THAT IT IS NOT 

POSSIBLE TO DO SO OR THERE ARE NO 
SPECIFIC AVENUES OF APPEAL. 

AROUND 46% CONSIDER THAT, IN 
ANY EVENT, THEY ARE NOT OR WOULD 

NOT BE EFFECTIVE

they are not brought up? [73] I t is a new , well-equipped cour thouse, albei t 
r elatively small, w i th rooms for  identi ty parades and taking statements in 
the basement, next to the cel ls. Only the cour t off icials, the judge and the 
police have access to the basement. When they are brought up for  tr ial, 
?from the cel ls, they come up a stair way from the basement that connects 
to the cour troom via an area that is r estr icted access. They come in 
handcuffed, they have not passed through the cor r idor s of the cour thouse 
at any time? (SIR10). 

SIR 2 also told us ?i f  the secur i ty measures of the premises are high, there 
is greater  environmental secur i ty, for  example, more police, cameras, etc., 
therefore, individual secur i ty measures such as handcuffs are less 
necessar y. However , in cour trooms where the environmental secur i ty is 
lower , there is a greater  r isk of incidents, escapes, etc., they may be more 
necessar y there?.  

As there is no r egulation on this topic, we found a var iety of r esponses 
from those inter viewed and sur veyed in r elation to the use of handcuffs in 
the context of judicial procedures. For  example, according to SIR 2, ?the 
practice is, that once the police br ing the ar rested person to the cour t 
room, automatical ly, w i thout asking, they r emove the handcuffs, and there 
is no controversy?. SIR 20 agrees that ?i t has become less and less 
necessar y for  the judge to tel l  the police off icer  to r emove them, i t is more 
common for  the police to do i t?. However , SIR 16 maintained that ?the 
judges leave i t up to the police to decide whether  or  not to r emove the 
handcuffs?.  

The opinion of judges and prosecutor s is that ?they tend to be more 
w ithout handcuffs than w ith them?. Meanwhi le ?when giving a statement 
at the investigation stage i t is more common [for  them to be handcuffed], 
but i t is behind closed doors, so they are not presented to the public as 
gui l ty. In tr ials, [they are] vi r tual ly never  [handcuffed]? (SIR 20). According 
to SIR 4, ?the handcuffs are systematical ly taken off  at tr ial?. SIR 6 is of the 
opinion that, ?in the major i ty of cases, 80%, are not handcuffed when 
giving a statement and I have never  seen anyone handcuffed in the oral 
hear ing [tr ial]? (also, SIR 12). SIR 5 aff i rms that ?in 99% of cases I ask for  
r estr aints to be r emoved. The police r emove the handcuffs, but they do not 
seem to be happy about i t when I ask them. This is a subjective perception 
of mine, they are annoyed because i f  there is a problem, they have to deal 
w i th i t and i t can make their  job more di f f icult.? For  SIR 10, ?in 100% of 
cases they are not handcuffed when giving a statement, that is the general 
r ule in my case, although i t is not the case across the board. They [the 
police] have never  convinced me not to r emove the handcuffs?.  

However , the view  of the law yers is di f ferent. For  46% of the law yers 
sur veyed, i t is ver y fr equent for  detained accused persons to be 
handcuffed in judicial procedures. According to SIR 9, ?in duty cour ts, 
around 50% of accused persons are handcuffed when they appear?. One 
law yer  sur veyed said ?practical ly al l  accused persons appear ing in a 
si tuation of pre-tr ial detention r emain handcuffed dur ing the appearance 
or  tr ial?. In the opinion of SIR 16, ?some judges w i l l  say, r emove the 
handcuffs, i t happens, but they are a minor i ty. The vast major i ty say 
nothing. I f  the law yer  asks, the judge asks the police off icer  whether  they 
can be removed?. According to   the law yers sur veyed, r equests for  
handcuffs to be r emoved are often r ejected. This clashes w ith the 
exper ience of SIR 10, ?no counsel for  the defence has ever  asked for  them 
to be r emoved. There is l i ttle tr adi tion of the presumption of innocence 
l inked to measures of r estr aint?. 

 

  

 

(73)  Generally, cells in courthouses are in the basement of the building. Therefore, arrested 
persons are brought from the basement up to the courtroom fort the hearing/trial. 



Wher e ther e i s a consensus i s that  handcuf f s ar e always used in  the 
cor r i dor s of  the cour thouse. Li kew ise, as a gener al  r u le, ar r ested 
per sons enter  the cour t r oom s and/or  statem ent  r oom s in  handcuf f s. 
According to SIR16, ?we have normalised the procedure of entr y in 
handcuffs and I think we have a way to go before i t is seen as something 
exceptional. I t is purely for  the comfor t of the police?.  

Is the use of handcuffs j ust i f i ed on the basis of case-speci f ic r easons? For  
100% of the law yers sur veyed, never  or  hardly ever. On the contrar y, they 
consider  that  " i t is a precaution that is general ly exaggerated  and 
unfounded" as handcuffs are sti l l  used even "in spaces  from which  i t is 
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ACCORDING TO SIR16, ?WE HAVE 
NORMALISED THE PROCEDURE OF 
ENTRY IN HANDCUFFS AND I THINK 
WE HAVE A WAY TO GO BEFORE IT IS 
SEEN AS SOMETHING EXCEPTIONAL. IT 
IS PURELY FOR THE COMFORT OF THE 
POLICE?
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¿How frequently does it happen that investigated or accused persons are handcuffed 
during the hearings of their cases?  Please answer with a scale of 1 to 5, in which 1 
means that the use of handcuffs is very infrequent, and 5 means that it happens very 
frequently. 

 
According to your experience, how often is the use of handcuffs justified on the basis 
of case-specific reasons? Please, answer with a scale of 1 to 5, in which 1 means that 
it is never justified, and 5 means that it is always justified. 

?It was my lawyer who asked for my handcuffs to be removed when giving a 
statement. There was no initiative on the part of the police or the judge.? 
SIR17 
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SUMMING UP, ?THERE IS NO 
PROTOCOL? (SIR3) FOR THE USE OF 

RESTRAINTS IN THE CONTEXT OF 
JUDICIAL PROCEDURES AND, AS ONE 

LAWYER SURVEYED SAID, ?EACH 
JUDGE APPLIES HIS/HER LAW IN 

HIS/HER COURT?

practical ly impossible to escape (there is a lot of secur i ty) or  for  violent 
si tuations to ar ise?. Those inter viewed concur  that a per son who is not 
violent should not be handcuffed because i t is not justi f ied. However , 
handcuffs are used general ly, ci ting general safety or  secur i ty r easons, but 
not based on grounds for  each par ticular  case.  

SIR 10 is categor ical in this r egard, ?I f ind that when I r eceive them in the 
cour troom, on the major i ty of occasions, the manner  of r estr aint is 
dispropor tionate, i t is adopted for  the peace of mind of the police r ather  
than on public order  or  f l ight r isk grounds. We should weigh up  the actual 
r isk of the ar rested person escaping police custody and the r ight not to be 
handcuffed dispropor tionately, and the off icer 's r ight to peace of mind 
should not take precedence, but r ather  the r isk of the person attacking 
someone or  tr ying to f lee?. However , SIR 8 concluded that ?the perspective 
from inter ior  is not a judicial per spective, their  per spective is r ather  one of 
safety?. 

As for  whether  or  not the vulner abi l i t y of the suspected or  accused person 
is assessed, in general the law yers sur veyed said that they were unaware 
of what cr i ter ia the police and judges used to decide this matter , i f  indeed 
any existed. Some were of the opinion that ?vulnerabi l i ty does not come 
into the equation in the use of these measures?. For  others, i t is a ?str ictly 
per sonal matter?. According to SIR 9 ?in the case of the elder ly, i t is 
unusual to see them in handcuffs, or  indeed chi ldren or  disabled people?. 
SIR 3 agreed that ?handcuffs are exceptional in the case of chi ldren. They 
are r arely handcuffed dur ing the hear ing and never  enter  the cour troom 
in handcuffs, r egardless of whether  they are coming from a police station 
or  closed centres?. However , some law yers sur veyed expressed concern at 
?the use of handcuffs w ith ar r ested persons who are physical ly injured, 
w ith mental health problems and, in par ticular , w i th chi ldren?.  

Then, i f  the use of measures of r estr aint is not justi f ied or  is 
dispropor tionate, is use thereof appealed? Over  half  of the law yers 
sur veyed state that i t is not possible to do so or  there are no speci f ic 
avenues of appeal. Around 46% consider  that, in any event, they are not or  
would not be effective. One law yer  stated that i t would be possible to 
complain and that ?we probably pay far  less attention than we should 
because, at the time, i t cr eates more problems or  a more hosti le 
atmosphere?. Dur ing the inter view , SIR9 explained that ?i f  the r estr aint 
causes an injur y and the handcuffs are used in a way that is detr imental to 
the physical wellbeing of the person, you can fr ame i t as tor ture and 
complain about pol ice brutal i ty. Other w ise, you can't. I t can be added as an 
additional argument [public exposure of the subject in handcuffs] in the 
appeal against the conviction.? Meanwhi le, SIR16 is more categor ical ?the 
defence must be comprehensive, we have to be vigi lant to ensure the 
powers guarantee that the person w i l l  be able to give a statement in the 
best conditions possible, and unless this is the case, we have to r epor t i t 
and use the r esources at our  disposal, which include asking for the 
complaint to be in the cour t r ecord or  r equesting the suspension of the 
tr ial i f  the conditions are suff iciently ser ious?.  

Sum m ing up, ?ther e i s no pr otocol? (SIR3) for  the use of  r est r aints i n  
the contex t  of  judi cial  pr ocedur es and, as one lawyer  sur veyed said, 
?each judge appl i es h i s/her  l aw  in  h i s/her  cour t?. For  SIR 1 the main 
thing is that, ?the more a judge has inter ior ised the presumption of 
innocence as a r ule for  tr eatment, r ather  than a r ule for  tr ial, he/she w i l l  
order  the r emoval of the handcuffs?. In the police sphere, the r ules on 
tr ansfer s and custody of ar r ested persons are applied (see section 2, 
above), and the same factor s set out in section 4.2.1 are assessed. But legal 
professionals seem to be unaware of the police protocols or  instr uctions on 
the use of measures of r estr aint: ?the police may have some instructions?. 



(74) Article 42.2: ?The accused person(s) is placed in a location which facilitates immediate 
communication with the defence.? 

A quar ter  of the legal professionals inter viewed stated that, apar t from the 
measures of r estr aint, what is decisive is the m ise-en-scene: where the 
accused person is located in the cour troom, how  and who he/she si ts w ith. 
And this is because, even i f  the accused person is not handcuffed, ?there 
are external signs that there are well-grounded suspicions of gui l t when 
measures are taken in r elation to him/her  that are not taken w ith r egard to 
others. The staging should also be as neutral as possible? (SIR2).  

What some professionals are claiming is the possibi l i ty for  the accused 
person to si t beside his/her  law yer , ?not to be in the dock, but to one side, 
together  w ith the law yer? (SIR 4, also SIR 5). This option was not popular  
w ith SIR 8, who was sure that ?i f  the accused person is placed in the main 
par t of the cour troom, the victim and w itnesses could feel insecure, or  not 
r espected, because there is a si tuation of super ior i ty w ith r egard to the 
victim?.  

However , this si tuation alr eady exists at present in the context of the Jur y 
Tr ial Act (Ley Orgánica 5/1995, de 22 de mayo, del Tribunal del Jurado).[74] 

Summar ising, ?one area in which progress can be made is the location of 
the accused person in the cour troom, next to the law yer , l ike in the Jur y 
Tr ial Act. But there is also the order. The tr ial centres on the statement of 
the accused person when i t should be the other  way around, based on 
what the accusation maintains. Fir st the evidence for  the prosecution and 
then the accused person defends him-/herself  in view  of the evidence 
presented and what has been said? (SIR16). This would be ?more in 
accordance w ith safeguarding the r ight of defence? (SIR5). 

Final ly, and as has been indicated in section 4.2.2, some legal professionals 
have refer red to the need to have appropr iate, well-equipped judicial 
faci l i t ies, ?to avoid being paraded along cor r idor s, to avoid the ar rested 
persons being exposed to the public? (SIR 6). Therefore, ?the design of the 
cour thouses is impor tant; they should be designed w ith the r ights of 
per sons in mind? (SIR 10). 
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SOME LEGAL PROFESSIONALS HAVE 
REFERRED TO THE NEED TO HAVE 
APPROPRIATE, WELL-EQUIPPED 
JUDICIAL FACILITIES, ?TO AVOID 
BEING PARADED ALONG CORRIDORS, 
TO AVOID THE ARRESTED PERSONS 
BEING EXPOSED TO THE PUBLIC? (SIR 
6). THEREFORE, ?THE DESIGN OF THE 
COURTHOUSES IS IMPORTANT; THEY 
SHOULD BE DESIGNED WITH THE 
RIGHTS OF PERSONS IN MIND?
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4.3.1 Im pact  on the per cept ion of  judges

4.3 Measur es of  r est r aint  and the per cept ion of  gu i l t    

All the police off icer s inter viewed agreed that the use of measures of 
r estr aint does not affect the perception of the legal operator s (judges, 
prosecutor s, law yers) because they are professionals and are used to i t. In 
the words of SIR 13 ?in my opinion, the presumption of innocence is not 
l inked to the use of measures of r estr aint?. The prosecutor s also agree that 
both judges and prosecutor s ?are professional? and, therefore, whether  or  
not the accused person is in handcuffs does not r epresent a prejudice. The 
opinion of judges is more divided: although, i t is tr ue, they r ecognise that 
they are professionals, they acknow ledge this does not mean that ?a 
cer tain si tuation of conditioning can be sensed in the atmosphere? (SIR5) 
or  that ?the entr y onto the stage of someone coming from pre-tr ial 
detention is di f ferent and he/she is at a disadvantage from the star t? (SIR4). 
According to SIR 10, ?I, and anyone else, ends up being affected by al l  of 
this, unconsciously, even judges?.  

As SIR 5 stated, ?when the judicial act is in progress, the accused person 
must be fr ee of any measures that point the blame at him/her , i t must be as 
pure as possible and that entai ls al low ing expression in the form of 
gestures, which should not be l imited by any r estr aining measures. I t is 
impor tant to ensure the digni ty of the person in the judicial act?. 

4.2.3. Other  i ssues of  r elevance
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THE IMAGE ?OF THE HANDCUFFED 
SUBJECT MAKES HIM/HER APPEAR 

DANGEROUS AND GUILTY. IF THE 
ACCUSED PERSON APPEARS IN THE 

MEDIA IN HANDCUFFS, OR IN A 
POLICE CAR, OR LEAVING THE 

COURTHOUSE, IT REPRESENTS A 
SOCIAL CONVICTION, EVEN MORE SO 

IN CASES WITH JURIES? (SIR9) 

The perspective of the law yers, 77% of them, is that the use of measures of 
r estr aint affects the perception of judges. According to SIR 9 ?I would l ike 
to think that the visual prejudice does not affect a professional judge, 
maybe i f  he/she is young, or  new  to the job or  has moved from another  
jur isdiction other  than the cr iminal jur isdiction, i t may have an impact?. 
For  SIR 16, ?they are al l  affected. I t implies identi fying that per son as 
dangerous or  potential ly dangerous, which gives them a cr iminal prof i le. I t 
is going to affect the analysis of the facts, whether  consciously or  
unconsciously?. 

Another  aspect highl ighted by some of the legal professionals inter viewed, 
and that w i l l  be addressed in greater  detai l  in section 4.4, is ?that there is 
an impact, but above al l  due to how  information on the suspected or  
accused person is provided? (SIR2). According to SIR 4, ?the way in which 
the media informs, has some degree of impact [on judges]. As for  the 
analysis of evidence, i t is ver y r estr icted. But there are blur r ed grey areas, 
the subjective aspects are where there is a problem and the media can 
have an inf luence.? Final ly, in the opinion of SIR 16? paral lel tr ials can 
inf luence the judge, who watches i t on the news, the debates, etc. 
Appear ing in the media does affect per ception?. 

4.3.2 Im pact  on the per cept ion of  per sons outside the cr im inal  
pr oceedings 

All the inter viewed persons agree that the use of measures of r estr aint 
does have an impact on persons outside the proceedings, the society as a 
whole or  the public in general. The image ?of the handcuffed subject 
makes him/her  appear  dangerous and gui l ty. I f  the accused person appears 
in the media in handcuffs, or  in a police car , or  leaving the cour thouse, i t 
r epresents a social conviction, even more so in cases w ith jur ies? (SIR9). 
Indeed, overal l  opinion is that, for  a jur y, measures of r estr aint have a 
negative impact.  

To what extent do you think that the use of measures of restraint influences the perception of 
defendants by judges? Please answer with a scale from 1 to 5, in which 1 means that physical 
containment or restraint measures have no impact on the perception of guilt of the investigated 
/ accused person, and 5 means that they have a significant impact. 

 

However , SIR 8 maintains a contrasting stance, stating that ?measures of 
r estr aint are not an indicator  of gui l t, even though they are interpreted as 
such?. 
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THE LEGAL PROFESSIONALS 
INTERVIEWED HAVE HIGHLIGHTED 
THAT "THE MEDIA ARREST" HAS 
BECOME THE NORM, WITH 
SPECTACULAR OPERATIONS, 
DESIGNED TO SHOW HOW EFFICIENT 
THE POLICE ARE. THIS JEOPARDISES 
THE PRESUMPTION OF INNOCENCE 
AND CLASHES WITH THE 
REGULATIONS ON HOW TO CARRY OUT 
ARRESTS
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4.4.1. Pol i ce oper at i ons

4.4. Media ex posur e

The legal professionals inter viewed have highl ighted that "the media 
ar rest" has become the norm, w ith spectacular  operations, designed to 
show  how  eff icient the police are. This jeopardises the presumption of 
innocence and clashes w ith the r egulations on how  to car r y out ar r ests 
which, as we have seen in section 2 (legal fr amework), envisages just the 
opposi te: that they should be car r ied out as discreetly as possible in the 
manner  that is least detr imental to the ar rested person, his/her  digni ty, 
honour  and image. In the words of SIR 10, ?the secur i ty for ces have on 
numerous occasions exposed ar rested persons to si tuations where 
journalists can take pictures or  capture images. The police themselves, 
when car r ying out operations, instead of preser ving the presumption of 
innocence and doing what the cr iminal procedure act stipulates, in order  
to achieve greater  impact, for  pol i tical r easons, in an attempt to capi tal ise 
on the operation in terms of publici ty, r elease images of the ar rested 
person, sometimes lying on the ground, in under wear , in humil iating 
fashion?.[75] 

How  the police communicate w ith the media and the public in general is 
also a concern. For  example, SIR 4 aff i rms that ?police videos are hugely 
incr iminating?. As SIR9 explains, ?police press conferences are in vogue, 
?the al leged perpetrator  has been ar rested?, there has been a sea change in 
journalistic language and gui l t is assumed?. For  SIR 16, the under lying 
problem is the source of the news, the police: ?the violation of the 
presumption of innocence comes from the police themselves, the press 
r elease, the press conference explaining how  the ar rest took place ? why 
do we need a tr ial? Journalists work w ith press r eleases issued by the 
Ministr y of the Inter ior. These press r eleases por tr ay the ar rested persons 
as gui l ty and the news star ts out w ith the gui l t of the ar rested person 
which, on occasion, is sought to be mitigated w ith the term ?alleged?, but 
used symbolical ly, the theme of the ar ticle is ?the murderer??.   

To what extent do you think that the use of measures of restraint influences the 
perception of defendants by the general public? Please answer with a scale from 1 to 
5, in which 1 means that physical containment or restraint measures have no impact 
on the perception of guilt of the investigated / accused person, and 5 means that they 
have a signifcant impact .

(75)  Yet recently lawyers are beginning to argue at court that such practices violate their client?s 
right to presumption of inocence. ? 
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FOR JUDGES AND PROSECUTORS, 
THEY SHOULD HAVE INFLUENCE 

THROUGH THE PRESS OR 
COMMUNICATIONS OFFICES AND 

SPOKESPERSONS WHO ARE 
RESPONSIBLE FOR INFORMING. 

HOWEVER, THEY EXPRESS THEIR 
DOUBTS AS TO THE ACTUAL ABILITY 
TO HAVE ANY INFLUENCE ON WHAT 

THE MEDIA ULTIMATELY REPORTS. AS 
FAR AS SIR 10 IS CONCERNED, THE 

COURTS' PRESS OFFICES ?ARE 
INSUFFICIENT?  

.

?The Ministry of the Interior issued false information. The information 
given by the media was inaccurate and included attacks on my person. It 
was very easy to portray me as guilty. If the State tells you something, 
people believe it, they believe what they are told. For me, there was no 
presumption of innocence, from the time I was arrested, they assumed I was 
guilty. The prosecutor's office was never interested in ascertaining the truth, 
in going any further?  neither the prosecutors nor the judges were 
competent, and the police were the worst?. SIR17  

4.4.2. In f l uence on the m edia vs i n f l uence of  the m edia   
In general, the legal professionals inter viewed and sur veyed are of the 
opinion that they have l i ttle inf luence over  how  the media inform on and 
por tr ay the suspected or  accused persons in the media. They do not have 
any inf luence, beyond speaking w ith the press and giving their  ver sion of 
events. As SIR9 explained, ?I cannot control how  the media por tr ays my 
cl ient, but you can talk to journalists and give information on the 
proceedings, accurate information and, from that per spective, ask that the 
r epor ting not be par ticular ly unfavourable, that they offer  a kinder  angle, 
that they open the door  to other  view points of the case?. 

?I  remember that from arrest until when I was sent to prison, every 
day the news was saying something like ` they've caught the bad 
guys?. As the case progressed and was more favourable to me, it 
stopped appearing in the media, it wasn't worthy of attention, that 
information was not provided. My case appeared in all the major 
media outlets, but the acquittal was only reported in some?. SIR17 

For  judges and prosecutor s, they should have inf luence through the press 
or  communications off ices and spokespersons who are r esponsible for  
informing. However , they express their  doubts as to the actual abi l i ty to 
have any inf luence on what the media ultimately r epor ts. As far  as SIR 10 
is concerned, the cour ts' press off ices ?are insuff icient?.  

The prosecutor s have a simi lar  point of view , ?the protocol of the 
prosecutor 's off ice is ver y bad and poor ly developed. Information should 
be given professionally. The prosecutor  spokesperson is not a 
communications special ist? (SIR20). How  is information given? ?Succinct 
information is given on procedural acts, appeals, when the case is closed? 
(SIR6), ?i t is done deficiently, w i th anodyne press r eleases? (SIR12).  

Some prosecutor s cal l  for  greater  leadership. ?The information that comes 
from the spokesperson's off ice is information issued at the r equest of the 
media. I t should be done di f ferently? (SIR20). 

Some of the law yers sur veyed have also indicated that some media outlets 
simply tr anscr ibe the police press r eleases, ?which tend to be tr iumphalist 
in terms of the police and disrespectful of the presumption of innocence? 
and i t is the author i ties themselves who ?leak or  openly r elease the 
images?. 

SIR 13 does not seem to agree w ith this statement, aff i rming that ?we don't 
expose the ar rested person to the public. Yes, we issue press r eleases. 
There are facts and the ci tizens are enti tled to know  that there are cer tain 
facts that point to the commission of a cr ime, that people have been 
ar rested. We don't present anyone to the public as the unquestionable 
perpetrator , never. But i t is inevi table that people r each conclusions ?  i f  
the person has been ar rested by the police, they must have seen something 
that was not r ight. But the suspected person is not exposed to public 
shaming. I f  public opinion is well  formed, as is the case here, they w i l l  
know  how  to di f ferentiate?. However , SIR 14 was more cr i tical, stating that 
?we should avoid appear ing in press conferences [almost after  the ar rest 
and dur ing the investigation], avoid press conferences where [the ar rested 
person] is pre-emptively judged as gui l ty?. 
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?THE COUNCIL'S PROTOCOL 
PROMOTES THE COMMUNICATION OF 
THE JUDICIAL NEWS STORY, HOW TO 
DO IT, PARTICULARLY IN THE CASE OF 
MATTERS OF SOCIAL OR MEDIA 
INTEREST. IT PROMOTES 
TRANSPARENCY AND SEEKS TO 
INVOLVE JUDGES IN THE GENERATION 
OF NEWS IN AN ACCURATE MANNER"
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According to SIR12, ?i t should be the prosecutor  who comes out and 
explains why this or  that was not r equested, which you may agree w ith or  
not, but at least we have expressed or  views?. Likew ise, the prosecutor s are 
conditioned by the fact that they are not r esponsible for  leading the 
investigation. In the words of SIR8 ?in comparative law , i t is the 
prosecutor s who control the information, who safeguard the evidence, 
who determine what is compatible w ith public information, the 
presumption of innocence and the investigation. But here, the 
investigating judges do not communicate w ith the ci tizens. I t is something 
where we would have to improve?. This professional seems to suggest that 
this ?vacuum?, is something that ?de facto, often leads to the police giving 
information?.  

Indeed, according to SIR11, ?the protocol has sought to address ar ticle 301 
of the Cr iminal Procedure Act [the investigative phase is r eser ved and not 
public] to which the judges take recourse out of fear , fear  of appear ing in 
the papers, of being cr i ticised. But i f  something is newswor thy, i t is going 
to come out one way or  another. The work of the judges does not end when 
a r ul ing is issued, but when the society understands your  work. I t is 
necessar y to explain, to be pedagogical, to generate tr ust. Cr i ticism is a 
di f ferent matter , i t is indeed healthy. But i f  the cr i ticism is uninformed, 
you've done something w rong?.  

On the impor tance of judges getting involved in the communications 
process, SIR 5 states: ?the Counci l 's protocol promotes the communication 
of the judicial news stor y, how  to do i t, par ticular ly in the case of matter s of 
social or  media interest. I t promotes tr ansparency and seeks to involve 
judges in the generation of news in an accurate manner. I t is enhanced in 
the investigation stage when the process is not yet public and promotes 
publici ty w ithin the l imits established by the procedure, so that the news is 
accurate and credible. I t faci l i tates the provision of the most accurate 
information possible?. In his exper ience ?regardless of what we as judges 
would l ike in cer tain matter s of social interest, the media is going to inform 
on judicial actions. Even i f  we do not r elease information, they w i l l  obtain 
i t and w i l l  tw ist i t or  publish the news they want w ith three basic elements. 
My exper ience is that the cour t's si lence only ser ves as fodder  for  di f ferent 
ver sions of the r eal i ty, which do more harm to the accused person in the 
absence of judicial tr uth?.  

This is something that SIR 12 agrees w ith, ?the idea is that, i f  the 
information comes from the prosecutor , i t is objective, r eal and affects the 
r ights of the accused person or  victim as l i ttle as possible. I f  you give the 
information, the media w i l l  not tr y to obtain i t through other  means?. 
Albei t she recognises that ?the r elationship between the justice 
administr ation and the media is ver y di f f icult? and considers herself  ?a 
staunch defender  of contact w ith the media. We are r esponsible i f  our  
r elationship w ith the media is not smooth. This would encourage 
providing accurate information on the facts. The most dangerous thing for  
the presumption of innocence is par tial, biased information. Paral lel tr ials 
seek to constr uct a di f ferent stor y to that of the procedure. How  is this 
r esolved? By educating society. Promoting basic notions of what a 
procedure is. Pedagogy from professionals?.   

Summing up, having press off ices is something posi tive. But what is r eal ly 
essential is the educational work of the judicial operator s, making an effor t 
to explain the content of their  decisions. SIR 3 insists that ?the judgments 
are published, and the media r elease a summar y in barely 15 minutes.  
Have they r ead the judgment? There are legal terms that are complex. One 
of the functions of the press off ice is not just to pass on the judgment, but 
to inform, explain, but more contact is r equir ed between the press and the 
judiciar y to avoid these fr ee interpretations by the media?. In conclusion, 
as SIR 5 says, ?i t makes no sense for  the off ice to simply tr ansmit a 
judgment."
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?THE LEGAL PROFESSION IS IN 
FAVOUR OF BETTER TRAINING FOR 

COURT REPORTERS IN THE FORM OF 
MEETINGS BETWEEN JUDGES, 

JOURNALISTS, LAWYERS, ALL IN THE 
CONTEXT OF SELF-REGULATION AND 

THE INTRODUCTION OF 
DEONTOLOGICAL CODES FOR THE 

PROFESSION OF JOURNALISM? 

In general, the professionals inter viewed and sur veyed believe that i t is 
impor tant to di f ferentiate between cour t journalists and ?celebr i ty news? 
or  the tabloid press. Whi le the cour t r epor ter s do a good job in general, 
they have adequate tr aining in the law , are neutral and cor roborate their  
information, the latter  sel l  morbid interest and scandals, they look for  
sensationalism, they are not thorough and are guided solely by their  
audience ratings. These are the ones who look for  images of the ar rested 
persons, the person coming out of the police car , in handcuffs and being 
"paraded" through the cour thouse. Some of those inter viewed said that 
they do not deser ve to be considered journalists, ?their  business is 
enter tainment? (SIR20) and ?they have to f i l l  up hours of programming 
w ith no r eal content? (SIR12). In the words of SIR 8, ?there is much room 
for  improvement and raising awareness in terms of their  actions and 
responsibi l i ty in safeguarding higher  pr inciples, not just fr eedom of 
information, but also the presumption of innocence?.  

As for  whether  or  not there should be sanctions for  the media for  
overstepping the boundar ies when i t comes to informing, there does not 
seem to be a consensus. Some of the professionals inter viewed and 
law yers sur veyed consider  that there should be sanctions, but 
administr ative ones (f ines), not cr iminal,[76] that are propor tionate to the 
harm caused and so as to act as a deter rent. However , the major i ty are of 
the opinion that sanctions are not the answer , apar t from the fact that i t 
would imply censorship. For  some, the fr eedom of expression ?must be 
protected, even i f  l ines are crossed. Freedom of the press is basic in 
democracy? (SIR 6). In this r egard, SIR 5 said ?I would be more in favour  of 
fr eedom of information and relying on the r esponsibi l i ty of ever yone 
involved?. Therefore, the best thing would be to have an effective system of 
sel f -r egulat i on  w i th ethical and deontological codes. Even though there is 
some scepticism ?the codes would work i f  those who self-impose them 
want them to? (SIR 20). 

Other  professionals go fur ther , l ike SIR 10 who states that ?what we need 
are legal r egulations preventing pictures being taken? or  SIR 12 who 
advocates a ?prohibi tion on the broadcast of images dur ing a tr ial, as is the 
case in the UK and France, provided the information is designed to 
inf luence public opinion in a cer tain way and violate fundamental r ights?.  

Another  aspect that was str essed was the educat ion and t r ain ing of 
journalists. For  example, one good practice is disseminated by the General 
Counci l  of Spanish Law yers: ?the legal profession is in favour  of better  
tr aining for  cour t r epor ter s in the form of meetings between judges, 
journalists, law yers, al l  in the context of self-r egulation and the 
introduction of deontological codes for  the profession of journalism?. 

Just one legal professional drew  attention to the fact that according to the 
?Directive and the presumption of innocence i t is the public powers who 
have the obligation to safeguard i t? (SIR 16). In this r egard, for  this 
professional, i t was necessar y to ?get to the roots, sanction the press 
r eleases issued by the Ministr y of the Inter ior. The media r epor t on what is 
published in the r elease and i t is the police author i ty or  civi l  ser vant who 
is obl iged to r espect the presumption of innocence. I f  the media do not 
show  respect, they can be the subject of claims or  complaints from the 
offended persons, but i f  the police say something, they are infr inging the 
dir ective and the presumption of innocence?. 

 

  

4.4.3. The pr ofessional i sm  of  the jour nal i st s: should they be 
sanct i oned when they over step the boundar ies? 

(76)  In the criminal sphere, there are offences of insults (articles 208-210 of the Criminal Code) 
and slander (article 205-207) and, in the civil sphere, Organic Law 1/1982, of 5 May, on civil 
protection of the right to honour, personal and family privacy and one's own image.  
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IN A TRIAL WITH MEDIA INTEREST, 
THE JUDGE AND THE MEDIA OUTLETS 
REACH AN AGREEMENT: IMAGES ARE 
RECORDED AT THE START SO THAT 
THE OUTLETS CAN SHOW IMAGES 
WHEN REPORTING THE STORY. THE 
JUDGE ALSO TELLS THEM NOT TO TAKE 
FRONTAL IMAGES.
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As for  access by cameras to cour trooms and the t ak ing of  im ages, i t is clear  
that nei ther  cameras nor  journalists can be al lowed in at the investigation 
stage, but "they should not be present ei ther  at pr ison or  inter im injunction 
proceedings, as they are not oral procedures? (SIR5). The oral tr ial is public, 
unless the judge decides i t is to be held behind closed doors, ?the 
r egulations are broad, and i t is at the judge's discretion? (SIR6). According 
to the Counci l 's communication protocol ?the off icial broadcast would be 
preferable, to avoid morbid interest and spectacles. Where opinions di f fer  
is when i t comes to how  the image of the dock is show n. An intermediate 
solution is to show  prof i le shots or  images taken from behind? (SIR11). 

Indeed, according to SIR10, ?I don't al low  them to take frontal images of the 
accused person?. Likew ise, SIR 2 clar i f ies that ?i f  just one of the par ties asks 
that there be no cameras, none are al lowed, but in practice no one opposes 
cameras being al lowed in. The most r espectful way to act and ensure a 
balance between the r ight to information and the presumption of 
innocence, is to supply neutral images?. The way SIR 3 works is as fol lows, 
?those repor ter s who want to r emain taking notes, can stay, photo and 
video cameras can take general images dur ing the f i r st 5 minutes of the 
tr ial to i l lustr ate the news stor y on the tr ial and then leave?. As SIR12 
explains, ?normally no one comes to the tr ials, not even the media, even 
though they are public, unless the case has media interest?. This is 
confi rmed by SIR20 ?as a general r ule, there is no interest in the major i ty of 
cases. In a tr ial w i th media interest, the judge and the media outlets r each 
an agreement: images are r ecorded at the star t so that the outlets can show  
images when repor ting the stor y. The judge also tel ls them not to take 
frontal images?.  



|   Suspects in restraints
33Right s Int ernat ional Spain

THE PROFESSIONALS BELIEVE THAT 
COMMUNICATION OF JUDICIAL NEWS 

THROUGH PRESS OR 
COMMUNICATIONS OFFICES AND THE 

SPOKESPERSONS OF THE 
PROSECUTOR'S OFFICES SHOULD BE 

PROMOTED (BY VIRTUE OF THE 
JUSTICE COMMUNICATIONS 

PROTOCOL AND THE INSTRUCTION) 

The f i r st conclusion we reach is that the provisions of the Dir ective on the 
presumption of innocence are alr eady incorporated in the Spanish legal 
system, general ly speaking. However , we agree w ith the professionals 
inter viewed that the instr uctions of the Ministr y of the Inter ior  and the 
Prosecutor 's off ice should be updated in l ight of the Dir ective.  

According to procedural law  and the instr uctions from the Ministr y of the 
Inter ior , to the extent possible, the use of handcuf f s as a measure of 
immobi l isation m ust  be avoided . They should only be used in 
ex t r aor dinar y cases, i f  there is a r isk of f l ight or  violence (that is, attacks 
on thir d par ties or  self-harm), and only for  the time str ictly necessar y. 
Whi le i t is tr ue that the r egulation is broad, i t is no less tr ue that i t contains 
r ules to guide law  enfor cement off icials. In this r egard, the off icer s have 
the power  to assess whether  or  not to use handcuffs. The f actor s to be 
considered when deciding are the character istics of the offence, the 
atti tude of the ar rested person, whether  there is a r isk or  danger  for  the 
l i fe or  physical wellbeing of per sons, as well  as the vulnerabi l i ty of the 
ar rested person (mainly, physical problems). The use of measures of 
r estr aint is, therefore, subject to the pr inciple of pr opor t i onal i t y . We have 
ver i f ied that legal professionals seem to be unaware of these instr uctions 
on the use of measures of r estr aint. 

Secondly, this r esearch has highl ighted that the perceptions that pol ice 
have on the application of measures of r estr aint do not match those of the 
legal professionals. For  the police, the application of measures of r estr aint 
i s not  autom at i c, although i t is usual  (handcuffs are used in 80-90% of 
ar r ests). For  legal professionals, use of handcuffs is excessive and 
dispropor tionate. Moreover , they consider  that gener ic safety or  secur i ty 
concerns are ci ted, not justi f ied on the basis of the case-speci f ic r easons.  

Thir dly, the ar rested persons almost always ar r ive handcuffed at the 
cour thouse, are handcuffed whi le walking through the cor r idor s and enter  
the statement or  cour t room handcuffed, accessible to the sight of al l  the 
people present at the cour thouse. The Heads of the Cour t in each judicial 
distr ict can establish guidelines on the use of the physical spaces of the 
cour ts. As per  the r esearch, we cannot conclude whether  or  not this power  
is used to avoid the ar rested person being exposed to the public. I t is also 
tr ue that this can depend on the size of the cour thouses and the faci l i t ies 
(i f  they are new  and well-equipped).  

Inside the cour troom, each judge decides at his/her  discretion whether  or  
not the ar rested person should be handcuffed. As for  the use of measures 
of r estr aint dur ing the judicial act, there are discrepancies between judges 
and prosecutor s, on the one hand, and law yers, on the other. Whi le judges 
and prosecutor s maintain that the ar rested persons tend not to be 
handcuffed (hardly ever  in tr ials, whi le use is more common dur ing the 
procedures at the investigation stage), the law yers are of the opinion that i t 
is ver y common to see accused, ar r ested persons handcuffed dur ing the 
judicial proceedings. Despite consider ing that the use of measures of 
r estr aint is dispropor tionate and unjusti f ied, however , the major i ty of 
law yers do to appeal against their  use. One of the r easons could be that 
they feel any such complaints or  appeals would not be effective.  

Four th, the empir ical r esearch has under l ined that, apar t from the 
measures of r estr aint, the m ise-en-scene is also decisive. Some 
professionals cal l  for  the possibi l i ty -alr eady envisaged in the Spanish legal 
system in the Jur y Tr ial Act ? for  the accused person to si t beside his/her  
law yer , so that the staging is as neutral as possible. Emphasis was also 
placed on the need to have appropr iate, well-equipped j udi cial  f aci l i t i es 
to avoid excessive public exposure of the ar rested person in handcuffs.  

5. Conclusions
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Fifth, w i th r egard to the per cept ion  of  gu i l t  l inked to the use of measures 
of r estr aint, we came across diver se opinions. According to the police, 
seeing the ar rested person in handcuffs does not affect legal operator s 
because they are professionals and are used to i t. Some judges believe that 
i t has an effect on ever yone, including judges. The major i ty of law yers are 
also of the view  that the use of handcuffs has an impact on the perception 
of judges as well  as the public in general. Al l  professionals agree on this 
last point: handcuffs have a negative impact for  society as a whole. But 
they also str essed the impor tance of how  the media r epor t and the impact 
that this has on both legal operator s and public opinion.  

Sixth, there is concern at how  the police communicate w ith the media and 
the general public. For  some professionals, that is where the root of the 
problem is: the media, at the end of the day, work w ith the press r eleases 
issued by the Ministr y of the Inter ior  or  the video recordings of pol ice 
operations disseminated by the police themselves. Unsurpr isingly, the 
police do not share this point of view.  

Meanwhi le, judges and prosecutor s cal l  for  more leadership when i t comes 
to informing in order  to ensure that the information is accurate and 
impar tial. The professionals bel ieve that com m unicat i on of  judi cial  news 
through press or  communications off ices and the spokespersons of the 
prosecutor 's off ices should be promoted (by vir tue of the Justice 
Communications Protocol and the Instr uction from the Prosecutor 's 
Off ice). Moreover , i t is felt that judges and prosecutor s should be more 
involved in the communications process, explaining their  decisions. The 
educational work of professionals is essential but is not always done. 
However , the major i ty of professionals (judges, prosecutor s and law yers) 
are of the opinion that, in general, they have no inf luence on how  the 
media inform on a case or  per son. Final ly, although some professionals 
bel ieve that f ines should be imposed on the media when they overstep the 
boundar ies and cause harm, the major i ty bel ieve that sanctions are not the 
solution and that the fr eedom of the press and fr eedom of expression must 
take precedence. One possible solution would be self-r egulation of the 
media w ith ethical and deontological codes for  the profession, as well  as 
better  tr aining for  journalists. 
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- Establish that the police r epor t must state whether  or  not 
measures of r estr aint were used and explain the r easons or  
factor s taken into account in each par ticular  case. 

- The law  should prescr ibe that information should be 
provided to the ar rested person of the r easons why off icer s 
are using means of physical r estr aint when executing an 
ar rest. 

- Clar i fy what author i ty is competent for  addressing the media 
in r elation to the investigations under way.  

- Consider  whether  the accused person can si t beside his/her  

law yer , in accordance w ith the Jur y Tr ial Act. 

6. Recom m endat ions

 For  the General Counci l  of the Judiciar y 

-   Update the Justice Communications Protocol (2015) in l ight of the 
provisions of the Dir ective on the presumption of innocence. 

- Promote t r ain ing courses in communication, on the basis of the 
Justice Communications Protocol and the Dir ective on the 
presumption of innocence. 

- Promote m eet ings between judges, prosecutor s, journalists, 
law yers and the police, al l  in the context of the Dir ective on the 
presumption of innocence. 

- Promote greater  use of the powers that the Heads of  the Cour t  
have in each judicial distr ict to establish guidel i nes on the use of 
the physical spaces of judicial faci l i t ies so that they are r espectful of 
the presumption of innocence, avoiding si tuations where the 
ar rested persons are tr ansfer red in view  of thir d par ties and 
including the possibi l i ty for  them to enter  the cour troom w ithout 
handcuffs.  

For  the Prosecution Ser vice 

- Update Instr uction 3/2005 and Instr uction 3/2009, on how  ar rests 
are to be car r ied out in l ight of the provisions of the Dir ective on 
the presumption of innocence. 

- Promote t r ain ing courses in communication, on the basis of 
Instr uction 3/2005 and the Dir ective on the presumption of 
innocence. 

- Promote m eet ings between judges, prosecutor s, journalists, 
law yers and the police, al l  in the context of the Dir ective on the 
presumption of innocence. 

- Encourage prosecutor s, in compliance w ith their  role as guarantor s 
of legali ty, to i nvoke due compliance w ith the Dir ective on the 
presumption of innocence i f  they detect impropr ieties, for  example, 
dispropor tionate use of measures of r estr aint in cour t, not justi f ied 
by case-speci f ic r easons. 

For  the Ministr y of Justice 

- Promote r egulator y r eforms in the fol low ing areas: 
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- Update Instr uction 12/2007 from the Secretar y of State for  
Secur i ty and the "Cr i ter ia for  Judicial Police Procedures? 
Handbook (2017) from the National Coordination 
Commission of the Judicial Police in l ight of the provisions of 
the Dir ective on the presumption of innocence. Speci f ical ly, i t 
should be expressly stipulated that the use of measures of 
r estr aint is exceptional, and that the r eason for  the need to 
use them must be justi f ied in w r i ting. In addition, to inform 
the ar rested person of the r easons why off icer s are using 
r estr aining measures. 

- Establish that the police r epor t must state whether  or  not 
measures of r estr aint were used and explain the r easons or  
factor s taken into account in each par ticular  case. 

- Gather  data on the application of measures of r estr aint and the 
author i ty that ordered or  applied them. 

- Regulate police operations more effectively (ar r est, search, entr y 
into cour t, etc.) to avoid media exposure of the ar rested person. 

- Adopt measures to avoid public statements that attr ibute 
r esponsibi l i ty for  cr imes to accused or  suspected persons and the 
r elease of images or  r ecordings of ar r ests in which the persons can 
be identi f ied.   

For  the Depar tment of the Inter ior  of the Catalonian Regional Government 
and the Secur i ty Depar tment in the Basque Countr y    

- The regional pol ice for ces should update both the Standardised 
Work Procedures (Mossos d?Esquadra) and the Advanced 
Management Process (Er tzaintza) pur suant to the provisions of the 
Dir ective. Speci f ical ly, they should expressly state that the use of 
measures of r estr aint is exceptional, and that the r eason for  the 
need to use them must be justi f ied in w r i ting. In addition, to inform 
the ar rested person of the r easons why off icer s are using 
r estr aining measures. 

- Gather  data on the application of measures of r estr aint and the 
author i ty that ordered or  applied them. 

- Regulate police operations more effectively (ar r est, search, entr y 
into cour t, etc.) to avoid media exposure of the ar rested person. 

- § Adopt measures to avoid public statements that attr ibute 
r esponsibi l i ty for  cr imes to accused or  suspected persons and the 
r elease of images or  r ecordings of ar r ests in which the persons can 
be identi f ied. 

For  the Legal Profession 

- Promote special ist t r ain ing courses on the Dir ective on the 
presumption of innocence, as well  as the r egulations on the use of 
measures of r estr aint. 

- Promote m eet ings between judges, prosecutor s, journalists, 
law yers and the police, al l  in the context of the Dir ective on the 
presumption of innocence. 

- Ensure that the pr inciple of the presumption of innocence is 
r espected and, consequently, make greater  use of the avenues of 
appeal avai lable against any dispropor tionate or  unjusti f ied use of 
measures of r estr aint that are contrar y to the presumption of 
innocence. 

For  the Ministr y of the Inter ior   

- Promote r egulator y r eforms in the fol low ing areas: 
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