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Good afternoon. I would like to thank the Working Group for the opportunity to speak on 

behalf of my organization, Rights International Spain. 

 

 Rights International Spain is deeply concerned about the current situation involving 

the judicial sector in Spain, in particular its damaging interpretation of enforced 

disappearances as evidenced by the recent decision of the Supreme Court in the 

malfeasance trial against Judge Garzón. The Supreme Court opened a criminal 

malfeasance investigation following Judge Garzón’s criminal investigation into the 

complaints filed by relatives of victims concerning alleged crimes against humanity 

(including 114.266 enforced disappearances and extrajudicial executions) committed 

during the Spanish Civil War and the Franco regime.  

 

 Rights International Spain believes that a judge should not be prosecuted for 

complying with the clear obligation under international law to investigate gross violations 

of human rights in an effort to ensure accountability. On the contrary, and as the Working 

Group has determined, States have a duty to guarantee that victims of enforced 

disappearance have effective mechanisms of access to justice and guarantee judicial 

independence including, where needed, full protection to judges investigating cases of 

enforced disappearances.  

 



 By allowing a criminal trial against Judge Garzón for investigating crimes against 

humanity, including enforced disappearances perpetrated between 17 July 1936 and 

December 1951, the Spanish Supreme Court has delivered a nefarious precedent in 

Spanish jurisprudence, undermining the status of international law in the domestic 

juridical order and discouraging Spanish judges from the investigation of such crimes in 

accordance with principles of international law.  

 

 Rights International Spain, together with other international and Spanish human 

rights organizations, has denounced the grave damage to the prospect of seeking 

accountability relating to the crimes committed in the Spanish past, including enforced 

disappearances. Even though the Supreme Court decided to acquit Judge Garzón from the 

malfeasance charges in this particular case, its ruling makes clear that an amnesty law and 

other domestic legal obstacles prevail over international law norms and principles. Hence, 

the implications of this case exceed the defense of Judge Garzón and have underscored 

structural issues affecting the Spanish judicial system. 

 

  In October 2008, Judge Baltasar Garzón established the jurisdiction of the National 

Court (Audiencia Nacional) applying the principle that enforced disappearances are 

continuous crimes and, as crimes against humanity, cannot be subject to statutes of 

limitation or amnesty. In December 2008, the Trial Chamber of the National Court 

accepted the Prosecutor’s plea requesting the termination of the investigation and 

declaring the lack of legal authority of the National Court. In compliance with this 

decision, Judge Garzón referred the case to the territorial courts (where mass graves had 

been identified) to continue the investigation. In 2009, two of these courts deemed the 

National Court the appropriate jurisdictional body to carry out such an investigation, 

applying a line of argument similar to that of Judge Garzón.  

 

 Under Spanish law the Supreme Court has the obligation to rule on the questions of 

legal authority raised before it. However, resolution of these critical issues by the 

Supreme Court has been subordinated to the malfeasance prosecution, and is still pending 

for almost three years. Meanwhile, during these years, territorial courts have terminated 



proceedings without carrying out any steps to investigate: forensic examination of sites or 

graves has not been ordered, and measures to recover, analyze and identify the remains 

and give them to their families have not been taken. In short, no investigation into the 

circumstances surrounding the disappearances or executions has been conducted. 

  

 The arguments used by the Supreme Court in the malfeasance trial against Judge 

Garzón deal with critical questions concerning (i) the effective applicability of 

international law by Spanish courts, (ii) the legitimacy and lawfulness of the Spanish 

amnesty law, (iii) the principle of legality, (iv) the role of judges, and more importantly 

for the subject concerning this Working Group, (v) the nature and inherent characteristics 

of enforced disappearances and crimes against humanity. 

 

 One of the most critical aspects of this judgment that Rights International Spain 

would like to draw your attention to is the Supreme Court’s rejection of the permanent 

and continuous nature of the crime of enforced disappearance. The Supreme Court has 

ruled that the continuous nature of this crime is, and here I quote: “a fiction contrary to 

juridical logic” and as a consequence these crimes, committed during the Civil War and 

Franco regime, have prescribed.  

 

 Furthermore, the Supreme Court proclaimed that the amnesty law, an instrument of 

reconciliation, remains fully applicable. Finally, the Supreme Court, applying a narrow 

conceptualization of the ‘principle of legality’, concluded that the crimes cannot be 

considered crimes against humanity because there “was no international criminal law 

framework in force at the time” when they were committed.  

 

 In summation, the Supreme Court’s decision sets clear interpretative guidelines, 

preventing judges in Spain from applying international human rights and international 

criminal law doctrine and principles. This is a clear violation of Spain’s international 

obligations. And in practice it will mean the automatic termination of cases pending 

before the Spanish courts. Such interpretative criteria as set out by the Supreme Court 

clearly leads to impunity for crimes of enforced disappearance and crimes against 



humanity.  

   

It is deeply worrying that no jurisdictional body in Spain has been capable of 

providing adequate answers to the victims of enforced disappearance. The Supreme Court 

lost its opportunity to become the guarantor of such rights, and to end impunity for 

unresolved crimes of the past, as courts in other parts of the world have done. Hence, 

Spain is isolating itself from progressive trends in the international community which 

mandate the investigation of crimes against international law and protect the victims’ 

right of access to justice. Spain currently remains without effective mechanisms to 

provide victims of serious human rights violations with access to justice, truth and 

reparation. 

 

Rights International Spain requests the Working Group to consider these concerns 

regarding Spain’s opposition to launching effective, independent and thorough 

investigations, without which there can be no access to justice, truth and reparation for 

victims and their families. Additionally, we ask the Working Group to convey its own 

concerns to the Spanish government, to assist in raising awareness of such concerns 

among the Spanish public, and to work in partnership with civil society organizations to 

reverse this situation. Finally, Rights International Spain requests the Working Group to 

visit Spain on an official mission to examine the situation and ascertain whether Spain is 

upholding its international obligation. 

 


