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Application No. 34085/17 - Muhammad v. Spain

Third party intervention of Rights International Spain and the Plataforma
por la Gestion Policial de la Diversidad

1. This is a third-party intervention submitted jointly by Rights International
Spain and the Plataforma por la Gestién Policial de la Diversidad pursuant to leave
of the President of the Court granted on 20 March 2018, acting under Rule 44 § 3 of
the Rules of the Court.

2. The interveners believe Mr. Muhammad application is representative of the
use by the respondent State’s police forces of ethnic profiling while carrying out
their law enforcement duties'. This case provides an excellent opportunity for the
Court to provide clear guidance to the respondent State on how to eliminate this
structural problem. In addition, the interveners are of the opinion that fundamental
safeguards against ethnic profiling involve an increase of police effectiveness.

3. The present intervention draws upon the standards articulated by
international and European human rights bodies to prevent and eradicate ethnic
profiling in policing. This submission will therefore address the following standards
and best practices: (i) an adequate legal framework against ethnic profiling,
including the requirement of reasonable suspicion; (ii) the introduction of stop-
forms to document identity checks and gather data; (iii) the establishment of an
independent oversight mechanism of police activity; and (iv) the improvement of
police-community relations. These measures are crucial in order to comply with the
obligation regarding the prohibition of discrimination established in article 1 of
Protocol 12 to the European Convention of Human Rights.

L. Adequate legal framework against ethnic profiling

4, One of the key and fundamental measures that states should adopt in order
to combat the use of ethnic profiling by police forces is the establishment of an
adequate legal framework. This framework should clearly define and prohibit ethnic
profiling as a concrete form of discrimination as well as establish the requirement
of reasonable suspicion in police stops.
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a) Clear prohibition of ethnic profiling

5. The UN Special Rapporteur on Racism, in its 2015 thematic report on ethnic
and racial profiling'i has urged states to adopt “a clear and unequivocal prohibition
of the use of racial and ethnic profiling by law enforcement agencies”.iit Such a legal
prohibition “would require modifying national legislation to incorporate an express
prohibition on the use of such profiling”.v In turn, the European Parliament
recommended in 2009 the European Council to establish “a legal framework [...]
providing a clear definition of profiling, whether through the automated mining of
computer data or otherwise”.v Before that, in 2006, the E.U. network of independent
experts on fundamental rights established the key elements of a legal framework
capable of ensuring an “adequate protection from the risk of ethnic profiling in the
field of law enforcement”. Vi Such legislation should “clearly prohibit ethnic profiling,
to the extent that indicators relating to ‘race’ or ethnicity, religion or national origin,
cannot be used as proxies for criminal behaviour, either in general or in the specific
context of counter-terrorism strategies”.

6. In Spain, the Law on Public Security (Ley de proteccién de la seguridad
ciudadana) approved in 2015,"i which is the law in force governing police stops and
searches, introduced a prohibition of discrimination whilst police officers perform
these activities. In particular, it establishes that police identity checks must respect
the principles of proportionality, equality of treatment and non-discrimination on
the grounds of, inter alia, ethnic and racial origin. Nevertheless, this law does not
define, nor prohibit, specifically ethnic profiling as a particular form of
discrimination in police activity. In fact, this general prohibition in the law has
proved to be insufficient and inadequate insofar as different international, European
and national institutions have continued to document that ethnic profiling persists
despite the new legal guidelinesvViii,

7. An example of good practice, meeting all the above-mentioned (parr. 5)
human rights standards, is the Administrative Code of the City of New York. This
Law establishes that “[e]very member of the police department or other law
enforcement officer shall be prohibited from engaging in bias-based profiling”ix. It
further clarifies that “bias-based profiling” means “an act of a member of the force
of the police department or other law enforcement officer that relies on actual or
perceived race, national origin, color, creed, age, alienage or citizenship status,
gender, sexual orientation, disability, or housing status as the determinative factor
in initiating law enforcement action against an individual, rather than an
individual's behavior or other information or circumstances that links a person or
persons to suspected unlawful activity”.* We invite the Court to underscore the use
of clear definitions and prohibitions of ethnic profiling in the law as an effective and
fundamental safeguard under Protocol 12 against ethnic profiling.
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b) Requirement of grounds for reasonable suspicion

8. In addition to the requirement of a clear definition and prohibition of ethnic
profiling, the law should, as stated by the EU Network of Experts on Human Rights,
“define with the greatest clarity possible the conditions under which law
enforcement authorities may exercise their powers in areas such as identity checks
or stop-and-search procedures”. A law providing broad and unlimited stop powers
is directly linked with arbitrariness and bias in policing. In words of the UN Special
Rapporteur on Racism, “[r]equiring that law enforcement officers have objective
grounds for reasonable suspicion on the basis of a person’s behaviour rather than
on the basis of their appearance is a fundamental safeguard against ethnic profiling
and should be clearly established as a prerequisite before any police or immigration
stop”.xii With regards to the reasonable suspicion standard, the Special Rapporteur
has further determined that “a limitation of the discretionary powers of law
enforcement agents to reduce the risks of racial and ethnic profiling” xiii

0. For this reason, human rights standards require reasonable suspicion in
policing. The European Code of Ethics establishes that “police investigation shall, as
a minimum, be based upon reasonable suspicion of an actual or possible offence or
crime” XV The Council of Europe European Commission against Racism and
Intolerance (ECRI) has urged states to “introduce a reasonable suspicion standard,
whereby powers relating to control, surveillance or investigation activities can only
be exercised on the basis of a suspicion that is founded on objective criteria”.*v The
expression “reasonable suspicion” was defined by the Court in the Gusinki v. Russia
case, declaring that “suspicion must be based on reasonable grounds that form an
essential part of the safeguard against arbitrary arrest and detention. The fact that
a suspicion is held in good faith is insufficient. The words ‘reasonable suspicion’
imply the ‘existence of facts or information which would satisfy an objective
observer that the person concerned may have committed the offense.””xvi

10.  The Law currently in force governing police stops in Spain establishes the
circumstances in which an identity check can be performed. In particular, it
establishes that police officers can as a person to produce their identity documents
when “there is an indication that they might have participated in the commission of
an [criminal or administrative] offence” or when “in light of the circumstances
involved, it is considered reasonably necessary that they give proof of their identity
in order to prevent the commission of a crime”*ii, This wording is excessively broad
and vague. It therefore does not satisfy the requirements set forth by the Court of
precision, clarity and concreteness. Moreover, it does not involve the “existence of
facts or information which would satisfy an objective observer that the person
concerned may have committed the offense”.

11.  Weinvite the Court to establish that the requirement of reasonable suspicion
in order to conduct a stop is an essential safeguard, under Protocol 12, against racial
profiling.
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IL. Introduction of stop-forms

12.  Different international and European human rights bodies have established
that stop-forms are an effective tool to combat ethnic profiling. This tool allows, as
the UN Special Rapporteur on Racism has established, “to gather law enforcement
data, including statistics disaggregated by ethnicity and race, which are essential in
order to prove the existence and the extent of racial and ethnic profiling” and to
identify “law enforcement practices that focus disproportionate and unwarranted
attention on racial and ethnic minorities based on stereotypes about ethnicity and
crime” xiii [n addition, “[t]hese statistics can be useful for the development of new
policies and practices, particularly where census data are not available or appear to
be inaccurate, or where there are no available law enforcement data and there are
concerns about racial profiling”x*x The European Union Agency for Fundamental
Rights (FRA) included as well, among the concrete measures that must be adopted
to prevent ethnic profiling, the “stop and search forms”.* According to the FRA,
“[s]everal benefits flow from recording the use of stop and search powers”: (i)
“[i]nternal monitoring and detection of disproportionate targeting of minorities can
lead to corrective action”, and (ii) “[a]vailability of statistics and data for the public
can support complaints of discrimination” i

13.  Infact, different human rights institutions have expressly recommended the
Spanish National Police to implement stop-forms as an effective measure to put an
end to profiling police practices. The UN Special Rapporteur on Racism called upon
Spain to gather “[e]thnically disaggregated data on the use of stops and identity
checks by law enforcement agents” through “the introduction and implementation
of good practices, such as the use of registration forms by the police to record all
identity checks. Such forms could provide the victims of ethnic profiling with a
record of their encounter with the police that could be used as evidence when
seeking remedies” i Due to numerous complaints filed by victims and witnesses of
discriminatory identity checks performed by officers of the National Policexiii, the
Spanish Ombudsperson opened an investigation in 2010 and issued a
recommendation to the Police General Directorate in 2014. This crucial
recommendation set a number of measures that should be adopted by the National
Police in order to address ethnic profiling, including the introduction of stop forms
and the gathering of disaggregated data on ID checks*xiv,

14.  In fact, some Spanish local police forces have implemented stop-forms as a
tool to prevent ethnic profiling practices while enhancing effectiveness of police
stops. In 2007-2008, the European STEPSS (Strategies for Effective Police Stops and
Search) project*¥ was implemented in three police forces in Spain: the local police
of Fuenlabrada, the local police of Gerona and the Mossos d’Esquadra (Catalan,
regional police force) department in Gerona. They developed tools to monitor the
use of identity checks and stop and search powers (mainly, through the use of stop-
forms) and determine whether they disproportionately affected minority
communities and assessed their effectiveness in detecting and investigating crime
or other administrative offences.
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15.  In Fuenlabrada, in particular, the project has produced very positive results.
Over the six months of data gathering, the police reduced the disproportionality in
the rate at which they were stopping all persons of immigrant origin. The rate at
which officers conducted stops overall fell by well over half, while the percentage of
their stops that produced positive outcomes increased by nearly three times. Police
managers and supervisors in Fuenlabrada also used the stop data to supervise
individual officers more closely, and to examine the impact of specific operations
and personnel deployments. The data enabled them to factor disproportionate
ethnic impacts into their strategic decision-making and reduce unfair policing while
enhancing efficiency. The project has proved that unlawful discrimination can be
reduced, and police efficiency improved with the necessary commitment from police
managers and supervisors. After the six months pilot project, police managers in
Fuenlabrada decided to keep using the stop forms. In fact, the UN Special Rapporteur
on Racism has referred specifically to the experience in Fuenlabrada as an example
of good practices in different occasions.xxvi

16. The Plataforma por la Gestion Policial de la Diversidad (PGPD) has
implemented two editions of the Programa para la Identificaciéon Policial Eficaz
(Program for the Effectiveness of the Police Stops, PIPE), which essentially
replicates the STEPSS project described above. In the first edition, it was
implemented in the local polices of Castellon and Pedrezuela (in 2013 and 2014).xxvii
In the second edition, it was implemented in the local polices of A Corufiaxiii and
Puertollano. The third edition will be soon implemented in the local police forces of
Albacete and Mostoles. Last year the Madrid City Council (Ayuntamiento de Madrid)
committed to implement stop-forms within the local police as well.

17. It should be noted that the National Police committed before the
Ombudsperson to implement stop-forms within this police department as
recommended by the latter (see parr. 13 above). In fact, in June 2016, the General
Directorate of the Police stated that they would implement this reform, pledging to
startin the second semester of 2017 with the development of the computer software
that would allow the introduction of the data gathered in the stop-formsxxix,
However, such a reform has not yet taken place, and the General Directorate argues
that this is due to a lack of financial resources**, The Ombudsperson has declared
in its 2017 annual report that it will monitor the fulfillment of this commitment, as
the institution continues to receive numerous? complaints against these
discriminatory practices®*. The implementation of stop-forms by the National
Police would represent an important step to addressing ethnic profiling practices as
well as provide potential victims of arbitrary police practices with a complaint
mechanism.

III. Establishment of an independent oversight mechanism of police
activity

18.  Anindependent oversight mechanism is fundamental in order to (i) monitor,
prevent, detect and, if relevant, propose the initiation of a sanction procedure in
cases of potential biased actions; (ii) receive complaints from individuals, thus
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providing an accessible remedy to victims of ethnic profiling and other expressions
of police misbehavior; and (iii) issue general recommendations for police reform.
The ECRI has called upon states to “provide for a body, independent of the police
and prosecution authorities, entrusted with the investigation of alleged cases of
racial discrimination and racially-motivated misconduct by the police” *xii As stated
by the EU Fundamental Rights Agency, “[c]omplaints mechanisms are an extremely
important means of deterring abuse of police powers, but also for restoring and
securing public trust in the system of law enforcement by ensuring
accountability”=xiii, The UN Special Rapporteur on Racism has called upon states to
institute “investigative oversight bodies to monitor the conduct and practices of law
enforcement agencies and to investigate individual complaints. Oversight bodies
should have the authority to address allegations of racial and ethnic profiling and
should inform practical recommendations for policy changes in order to eliminate
the use of racial and ethnic profiling”.xxxiv

19.  The respondent state lacks such an independent oversight mechanism. The
UN Special Rapporteur on Racism, after visiting Spain, concluded that “[t]he
oversight over police misconduct, particularly with regard to racial discrimination
and ethnic profiling, through internal disciplinary procedures should be
complemented by an independent civilian mechanism”xxv Similarly, the
Ombudsperson urged the General Directorate of the Police to “establish a
complaints mechanism in charge of receiving individual claims on potential
discriminatory behavior by police officers”.*xvi Recently, the UN Working Group of
Experts on People of African Descent recommended, “[o]n the subject of ethnic
profiling [...] to put in place a specific and independent complaint mechanism to
address this issue” xxxvii

20. It should be noted as well that such a measure has also been recommended
by European and international human rights bodies as a mean to prevent and
address other forms of police misbehavior, such as torture and ill-treatment. The
European Committee for the Prevention of Torture of the Council of Europe has
encouraged “the creation of a fully-fledged independent investigation body. Such a
body should have the power to direct that disciplinary proceedings be
instigated” *viii [n particular, the UN Committee against Torture has urged Spain to
“combat impunity by having an independent mechanism carry out prompt,
impartial and thorough investigations into all allegations of torture and ill treatment
by law enforcement officials”.**ix [n similar terms, the UN Human Rights Committee
called upon the respondent state to “[e]stablish independent complaint bodies to
address claims of ill-treatment by the police” ®

IV. Improvement of police-community relations

21.  The establishment of mechanisms to improve police-community relations
has a positive impact in terms of both police effectiveness and fairness. Research
shows that the positive interactions between the police and communities have a
direct positive impact in the levels of public satisfaction and trust with the police. !
As recognized by the ECRI, a key measure to improve the relations with the
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communities is to “establish frameworks for dialogue and co-operation between the
police and members of minority groups”.xlii The UN Special Rapporteur on Racism,
has affirmed that “law enforcement agencies should welcome and support voluntary
contacts and interaction with civilians, which demonstrate commitment to
transparency and community oversight. In this regard, the Special Rapporteur
encourages outreach to minority communities and recommends better
collaboration between law enforcement agencies and minority communities” xliii

22.  Spanish National Police has not established any mechanism to promote a
direct dialogue between the communities and the police institution. However, there
are a few examples of good practices at the local level (in local police forces, such as
Fuenlabrada, Castellén, Madrid, Palma de Mallorca and A Coruifia)*liv that could be
replicated or used as source of inspiration when designing and implementing such
a mechanism at the national level. It should be noted that the Special Rapporteur on
Racism called upon the Spanish authorities to implement “More measures to
improve police/community relations, build trust and carry out community policing
initiatives” . xlv

Lydia Vicente Cristina de la Serna José Francisco Cano de la Vega
Executive Director Legal Officer Spokesperson
Rights International Spain Rights International Spain Plataforma por la Gestién

Policial de la Diversidad
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